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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2012), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in eleven separate volumes. For the period beginning January 1, 2001, a ‘“‘List
of CFR Sections Affected’ is published at the end of each CFR volume.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’”’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.
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THIS TITLE

Title 33—NAVIGATION AND NAVIGABLE WATERS is composed of three volumes.
The contents of these volumes represent all current regulations codified under
this title of the CFR as of July 1, 2012. The first and second volumes, parts 1-
124 and 125-199, contain current regulations of the Coast Guard, Department of
Homeland Security. The third volume, part 200 to end, contains current regula-
tions of the Corps of Engineers, Department of the Army, and the Saint Lawrence
Seaway Development Corporation, Department of Transportation.

For this volume, Cheryl E. Sirofchuck was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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AUTHORITY: 33 U.S.C. 701n.

SOURCE: 68 FR 19359, Apr. 21, 2003, unless
otherwise noted.

Subpart A—Introduction

§203.11 Purpose.

This part prescribes administrative
policies, guidance, and operating proce-
dures for natural disaster preparedness,
response, and recovery activities of the
United States Army Corps of Engi-
neers.

§203.12 Authority.

Section 5 of the Flood Control Act of
1941, as amended, (33 U.S.C. 701n) (69
Stat. 186), commonly and hereinafter
referred to as Public Law 84-99, author-
izes an emergency fund to be expended
at the discretion of the Chief of Engi-
neers for: preparation for natural disas-
ters; flood fighting and rescue oper-
ations; repair or restoration of flood
control works threatened, damaged, or
destroyed by flood, or nonstructural al-
ternatives thereto; emergency protec-
tion of federally authorized hurricane
or shore protection projects which are
threatened, when such protection is
warranted to protect against imminent
and substantial loss to life and prop-
erty; and repair and restoration of fed-
erally authorized hurricane or shore
protection projects damaged or de-
stroyed by wind, wave, or water of
other than ordinary nature. The law
includes provision of emergency sup-
plies of clean water when a contami-
nated source threatens the public
health and welfare of a locality, and
activities necessary to protect life and
improved property from a threat re-
sulting from a major flood or coastal



§203.13

storm. This law authorizes the Sec-
retary of the Army (Secretary) to con-
struct wells and to transport water
within areas determined by the Sec-
retary to be drought-distressed. The
Secretary of the Army has delegated
the authority vested in the Secretary
under Public Law 84-99 through the As-
sistant Secretary of the Army (Civil
Works) to the Chief of Engineers, sub-
ject to such further direction as the
Secretary may provide.

§203.13 Available assistance.

Corps assistance provided under au-
thority of Public Law 84-99 is intended
to be supplemental to State and local
efforts. The principal assistance pro-
grams and activities of the Corps are
described in this section.

(a) Disaster preparedness. Technical
assistance for many types of disasters
is available to State and local inter-
ests. Primary Corps efforts are focused
on technical assistance for, and inspec-
tions of, flood control works, and re-
lated flood fight preparedness and
training activities. Technical assist-
ance for specialized studies, project de-
velopment, and related activities, and
requirements for long term assistance,
are normally beyond the scope of dis-
aster preparedness assistance, and are
appropriately addressed by other Corps
authorities and programs. Subpart B
addresses disaster preparedness respon-
sibilities and activities.

(b) Emergency operations. Emergency
operations, consisting of Flood Re-
sponse (flood fight and rescue oper-
ations) and Post Flood Response assist-
ance, may be provided to supplement
State and local emergency operations
efforts. Subpart C of this part address-
es emergency operations assistance.

(c) Rehabilitation. The Corps may re-
habilitate flood control works damaged
or destroyed by floods and coastal
storms. The Corps Rehabilitation and
Inspection Program (RIP) incorporates
both disaster preparedness activities
and Rehabilitation Assistance. The
RIP consists of a process to inspect
flood control works; a status deter-
mination, i.e., an inspection-based de-
termination of qualification for future
potential Rehabilitation Assistance;
and the provision of Rehabilitation As-
sistance to those projects with Active
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status that are damaged in a flood or
coastal storm event. Subpart D ad-
dresses Rehabilitation Assistance and
the RIP.

(d) Emergency water supplies due to
contaminated water source. The Corps
may provide emergency supplies of
clean water to any locality confronted
with a source of contaminated water
causing, or likely to cause, a substan-
tial threat to the public health and
welfare of the inhabitants of the local-
ity. Subpart E addresses emergency
water supply assistance.

(e) Drought assistance. Corps assist-
ance may be provided to drought-dis-
tressed areas (as declared by the Sec-
retary of the Army or his delegated
nominee) to construct wells and to
transport water for human consump-
tion. Subpart E addresses drought as-
sistance.

(f) Advance Measures. Advance Meas-
ures assistance may be provided to pro-
tect against imminent threats of pre-
dicted, but unusual, floods. Advance
Measures projects must be justified
from an engineering and economic
standpoint, and must be capable of
completion in a timely manner. Ad-
vance Measures assistance may be pro-
vided only to protect against loss of
life and/or significant damages to im-
proved property due to flooding. Sub-
part F of this part addresses Advance
Measures assistance.

§203.14 Responsibilities
eral interests.

of non-Fed-

Non-Federal interests, which include
State, county and local governments;
federally recognized Indian Tribes; and
Alaska Native Corporations, are re-
quired to make full use of their own re-
sources before Federal assistance can
be furnished. The National Guard, as
part of the State’s resources when it is
under State control, must be fully uti-
lized as part of the non-Federal re-
sponse. Non-Federal responsibilities in-
clude the following:

(a) Disaster preparedness. Disaster pre-
paredness is a basic tenet of State and
local responsibility. Disaster prepared-
ness responsibilities of non-Federal in-
terests include:

(1) Operation and maintenance of
flood control works;
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(2) Procurement and stockpiling of
sandbags, pumps, and/or other mate-
rials or equipment that might be need-
ed during flood situations;

(3) Training personnel to operate,
maintain, and patrol projects during
crisis situations, and preparation of
plans to address emergency situations;

(4) Taking those actions necessary
for flood control works to gain and
maintain an Active status in the Corps
Rehabilitation and Inspection Program
(RIP), as detailed in subpart D of this
part; and,

(5) Responsible regulation, manage-
ment, and use of floodplain areas.

(b) Emergency operations. During
emergency operations, non-Federal in-
terests must commit available re-
sources, to include work force, sup-
plies, equipment, and funds. Requests
for Corps emergency operations assist-
ance will be in writing from the appro-
priate State, tribal, or local official.
For flood fight direct assistance and
Post Flood Response assistance, non-
Federal interests must furnish formal
written assurances of local cooperation
by entering into Cooperation Agree-
ments (CA’s), as detailed in subpart G
of this regulation. (For Corps work au-
thorized under Public Law 84-99, the
term ‘‘Cooperation Agreement’ is used
to differentiate this agreement from a
Project Cooperation Agreement (PCA)
that addresses the original construc-
tion of a project.) Following Flood Re-
sponse or Post Flood Response assist-
ance, it is a non-Federal responsibility
to remove expedient flood control
structures and similar works installed
by the Corps under Public Law 84-99.

(c) Rehabilitation of mon-Federal flood
control projects. Prior to Corps rehabili-
tation of non-Federal flood control
projects, non-Federal interests must
furnish formal written assurances of
local cooperation by entering into a
CA, as detailed in subpart G of this
part. Requirements of local participa-
tion include such items as provision of
lands, easements, rights-of-way, reloca-
tions, and suitable borrow and dredged
or excavated material disposal areas
(LERRD’s), applicable cost-sharing,
and costs attributable to deficient and/
or deferred maintenance.

(d) Rehabilitation of Federal flood con-
trol projects. Sponsors of Federal flood

§203.14

control projects are usually not re-
quired to furnish written assurances of
local cooperation, if the PCA for the
original construction of the project is
sufficient. (NOTE: The PCA may also be
referred to as a local cooperation
agreement (LCA), cooperation and par-
ticipation agreement (C&P), or similar
terms.) In lieu of a new PCA, the Corps
will notify the sponsor of the sponsor’s
standing requirements, including such
items as LERRD’s, costs attributable
to deficient or deferred maintenance,
removal of temporary works, reloca-
tions, and any cost-sharing require-
ments contained in subpart G of
§203.82. Modifications to the existing
Operation and Maintenance Manual
may be required based on the Rehabili-
tation Assistance required.

(e) Emergency water supplies due to
contaminated water source. Except for
federally recognized Indian Tribes or
Alaska Native Corporations, Non-Fed-
eral interests must first seek emer-
gency water assistance through the
Governor of the affected State. If the
State is unable to provide the needed
assistance, then the Governor or his or
her authorized representative must re-
quest Corps assistance in writing.
Similarly, requests for Corps assist-
ance for Indian Tribes or Alaska Native
Corporations must be submitted in
writing. A CA (see subpart G of this
part) is required prior to assistance
being rendered. Requests for assistance
must include information concerning
the criteria prescribed by subpart E of
this part.

(f) Drought assistance. Except for fed-
erally recognized Indian Tribes or Alas-
ka Native Corporations, non-Federal
interests must first seek emergency
drinking water assistance through the
Governor of the affected State. Re-
quests for Corps assistance will be in
writing from the Governor or his or her
authorized representative. Similarly,
requests for Corps assistance for Indian
Tribes or Alaska Native Corporations
must be submitted in writing. A CA
(see subpart G of this part) is required
prior to assistance being rendered. As-
sistance can be provided to those
drought-distressed areas (as declared
by the Secretary of the Army) to con-
struct wells and to transport water for



§203.15

human consumption. Requests for as-
sistance must include information con-
cerning the criteria prescribed by sub-
part E of this part.

(g) Advance Measures. Advance Meas-
ures assistance should complement the
maximum non-Federal capability. Re-
quests for assistance must be made by
the Governor of the affected State, ex-
cept requests for assistance on tribal
lands held in trust by the United
States, or on lands of the Alaska Na-
tives, may be submitted directly by the
affected Federally recognized Indian
Tribe or Alaska Native Corporation, or
through the regional representative of
the Bureau of Indian Affairs, or
through the Governor of the State in
which the lands are located. A CA (see
subpart G of this part) is required prior
to assistance being rendered. Non-Fed-
eral participation may include either
financial contribution or commitment
of non-Federal physical resources, or
both.

§203.15 Definitions.

The following definitions are applica-
ble throughout this part:

Federal project. A project constructed
by the Corps, and subsequently turned
over to a local sponsor for operations
and maintenance responsibility. This
definition also includes any project
specifically designated as a Federal
project by an Act of Congress.

Flood control project: A project de-
signed and constructed to have appre-
ciable and dependable effects in pre-
venting damage from irregular and un-
usual rises in water level. For a multi-
purpose project, only those components
that are necessary for the flood control
function are considered eligible for Re-
habilitation Assistance.

Governor. All references in part 203 to
the Governor of a State also refer to:
the Governors of United States com-
monwealths, territories, and posses-
sions; and the Mayor of Washington,
D.C.

Hurricane/Shore  Protection  Project
(HSPP). A flood control project de-
signed and constructed to have appre-
ciable and predictable effects in pre-
venting damage to developed areas
from the impacts of hurricanes,
tsunamis, and coastal storms. These ef-
fects are primarily to protect against
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wave action, storm surge, wind, and
the complicating factors of extraor-
dinary high tides. HSPP’s include
projects known as shore protection
projects, shore protection structures,
periodic nourishment projects, shore
enhancement projects, and similar
terms. Components of an HSPP may
include both hard (permanent con-
struction) and soft (sacrificial, i.e.,
sand) features.

Non-Federal project. A project con-
structed with non-Federal funds, or a
project constructed by tribal, State,
local, or private interests, or a compo-
nent of such a project. A project con-
structed under Federal emergency dis-
aster authorities, such as Public Law
84-99 or the Robert T. Stafford Disaster
Relief and Emergency Assistance Act,
as amended (42 U.S.C. 5121, et seq.)
(hereinafter referred to as the Stafford
Act), is a non-Federal project unless it
repairs or replaces an existing Federal
project. Works Progress Administra-
tion (WPA) projects, and projects fund-
ed completely or partially by other
(non-Corps) Federal agencies, are con-
sidered non-Federal projects for the ap-
plication of Public Law 84-99 author-
ity.

Non-Federal sponsor. A non-Federal
sponsor is a public entity that is a le-
gally constituted public body with full
authority and capability to perform
the terms of its agreement as the non-
Federal partner of the Corps for a
project, and able to pay damages, if
necessary, in the event of its failure to
perform. A non-Federal sponsor may be
a State, County, City, Town, Federally
recognized Indian Tribe or tribal orga-
nization, Alaska Native Corporation,
or any political subpart of a State or
group of states that has the legal and
financial authority and capability to
provide the necessary cash contribu-
tions and LERRD’s necessary for the
project.

Repair and rehabilitation. The term
“repair and rehabilitation” means the
repair or rebuilding of a flood control
structure, after the structure has been
damaged by a flood, hurricane, or
coastal storm, to the level of protec-
tion provided by the structure prior to
the flood, hurricane, or coastal storm.
“Repair and rehabilitation” does not
include improvements (betterments) to
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the structure, nor does ‘‘repair and re-
habilitation’ include any repair or re-
building of a flood control structure
that, in the normal course of usage,
has become structurally unsound and
is no longer fit to provide the level of
protection for which it was designed.

§203.16 Federally recognized Indian
Tribes and the Alaska Native Cor-
porations.

Requests for Public Law 84-99 assist-
ance on tribal lands held in trust by
the United States, or on lands of the
Alaska Natives, may be submitted to
the Corps directly by the affected fed-
erally recognized Indian Tribe or Alas-
ka Native Corporation, or through the
appropriate regional representative of
the Bureau of Indian Affairs, or
through the Governor of the State.

Subpart B—Disaster Preparedness

§203.21 Disaster preparedness respon-
sibilities of non-Federal interests.

Disaster preparedness is a basic tenet
of State and local responsibility. As-
sistance provided under authority of
Public Law 84-99 is intended to be sup-
plemental to the maximum efforts of
State and local interests. Assistance
under Public Law 84-99 will not be pro-
vided when non-Federal interests have
made insufficient efforts to address the
situation for which assistance is re-
quested. Assistance under Public Law
84-99 will not be provided when a re-
quest for such assistance is based en-
tirely on a lack of fiscal resources with
which to address the situation. Non-
Federal interests’ responsibilities are
addressed in detail as follows:

(a) Operation and maintenance of flood
control works. Flood control works
must be operated and maintained by
non-Federal interests. Maintenance in-
cludes both short-term activities (nor-
mally done on an annual cycle, or more
frequently) such as vegetation control
and control of burrowing animals, and
longer term activities such as repair or
replacement of structural components
(e.g., culverts) of the project.

(b) Procurement/stockpiling. Procure-
ment and stockpiling of sandbags,
pumps, and/or other materials or equip-
ment that might be needed during
flood situations is a non-Federal re-
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sponsibility. The Corps is normally a
last resort option for obtaining such
materials. Local interests should re-
quest such materials from State assets
prior to seeking Corps assistance.
Local interests are responsible for re-
imbursing (either in kind or in cash)
the Corps for expendable flood fight
supplies and materials, and returning
items such as pumps. When a flood is of
sufficient magnitude to receive a Staf-
ford Act emergency or disaster declara-
tion, then the District Engineer may
waive reimbursement of expendable
supplies.

(c) Training and plans. Training per-
sonnel to operate, maintain, and patrol
flood control projects during crisis sit-
uations is a non-Federal responsibility.
Specific plans should be developed and
in place to address known problem
areas. For instance, the non-Federal
sponsor of a levee reach prone to boils
should have personnel specifically
trained in flood fighting boils. In addi-
tion, contingency plans must be made
when needed to address short term sit-
uations. For instance, if a culvert
through a levee is being replaced, then
the contingency plan should address all
actions needed should a flood event
occur during the construction period
when levee integrity is lacking.

(d) Corps Rehabilitation and Inspection
Program for Flood Control Works. To be
eligible for Rehabilitation Assistance
under Public Law 84-99, it is a non-Fed-
eral responsibility to take those ac-
tions necessary for flood control works
to gain and maintain an Active status
in the Corps Rehabilitation and Inspec-
tion Program (RIP), as detailed in sub-
part D of this part.

Subpart C—Emergency
Operations

§203.31 Authority.

Emergency operations under Public
Law 84-99 apply to Flood Response and
Post Flood Response activities. Flood
Response activities include flood fight-
ing, rescue operations, and protection
of Corps-constructed hurricane/shore
protection projects. Post Flood Re-
sponse activities include certain lim-
ited activities intended to prevent im-
minent loss of life or significant public
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property, or to protect against signifi-
cant threats to public health and wel-
fare, and are intended to bridge the
time frame between the occurrence of a
disaster and the provision of disaster
relief efforts under authority of The
Stafford Act.

(a) Flood Response. Flood Response
measures are applicable to any flood
control work where assistance is sup-
plemental to tribal, State, and local ef-
forts, except that Corps assistance is
not appropriate to protect flood con-
trol works constructed, previously re-
paired, and/or maintained by other
Federal agencies, where such agencies
have emergency flood fighting author-
ity. Further, Flood Response measures
(except technical assistance) are not
appropriate for flood control works
protecting strictly agricultural lands.
Corps assistance in support of other
Federal agencies, or State and local in-
terests, may include the following:
technical advice and assistance; lend-
ing of flood fight supplies, e.g., sand-
bags, lumber, polyethylene sheeting, or
stone; lending of Corps-owned equip-
ment; hiring of equipment and opera-
tors for flood operations; emergency
contracting; and similar measures.

(b) Post Flood Response. The Corps
may furnish Post Flood Response as-
sistance for a period not to exceed 10
days (the statutory limitation) from
the date of the Governor’s request to
the Federal Emergency Management
Agency for an emergency or disaster
declaration under authority of the
Stafford Act. Requests for Post Flood
Response assistance must be made by
the Governor of the affected State, ex-
cept that requests for assistance on
lands held in trust by the United
States, or on lands of the Alaska Na-
tives, may be submitted directly by the
affected federally recognized Indian
Tribe or Alaska Native Corporation, or
through the appropriate regional rep-
resentative of the Bureau of Indian Af-
fairs, or through the Governor of the
State in which the lands are located.
Assistance from the Corps may include
the following: provision of technical
advice and assistance; cleaning of
drainage channels, bridge openings, or
structures blocked by debris deposited
during a flood event, where the imme-
diate threat of flooding of or damage to
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public facilities has not abated; re-
moval of debris blockages of critical
water supply intakes, sewer outfalls,
etc.; clearance of the minimum
amounts of debris necessary to reopen
critical transportation routes or public
services/facilities; other assistance re-
quired to prevent imminent loss of life
or significant damage to public prop-
erty, or to protect against significant
threats to public health and welfare.
Post Flood Response assistance is sup-
plemental to the maximum efforts of
non-Federal interests.

§203.32

Prior to, during, or immediately fol-
lowing flood or coastal storm activity,
emergency operations may be under-
taken to supplement State and local
activities. Corps assistance is limited
to the preservation of life and prop-
erty, i.e., residential/commercial/indus-
trial developments, and public facili-
ties/services. Direct assistance to indi-
vidual homeowners, individual prop-
erty owners, or businesses is not per-
mitted. Assistance will be temporary
to meet the immediate threat, and is
not intended to provide permanent so-
lutions. All Corps activities will be co-
ordinated with the State Emergency
Management Agency or equivalent. Re-
imbursement of State or local emer-
gency costs is not authorized. The local
assurances required for the provision of
Corps assistance apply only to the
work performed under Public Law 84—
99, and will not prevent State or local
governments from receiving other Fed-
eral assistance for which they are eligi-
ble.

(a) Flood Response. Requests for Corps
assistance will be in writing from the
appropriate requesting official, or his
or her authorized representative. When
time does not permit a written request,
a verbal request from a responsible
tribal, State, or local official will be
accepted, followed by a written con-
firmation.

(1) Corps assistance may include
operational control of flood response
activities, if requested by the respon-
sible tribal, State, or local official.
However, legal responsibility always
remains with the tribal, State, and
local officials.

Policy.
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(2) Corps assistance will be termi-
nated when the flood waters recede
below bankfull, absent a short term
threat (e.g., a significant storm front
expected to arrive within a day or two)
likely to cause additional flooding.

(3) Removal of ice jams is a local re-
sponsibility. Corps technical advice
and assistance, as well as assistance
with flood fight operations, can be pro-
vided to supplement State and local ef-
forts. The Corps will not perform ice
jam blasting operations for local inter-
ests.

(b) Post Flood Response. A written re-
quest from the Governor is required to
receive Corps assistance. Corps assist-
ance will be limited to major floods or
coastal storm disasters resulting in life
threatening situations. The Governor’s
request will include verification that
the Federal Emergency Management
Agency (FEMA) has been requested to
make an emergency or disaster dec-
laration; a statement that the assist-
ance required is beyond the State’s ca-
pability; specific damage locations; and
the extent of Corps assistance required
to supplement State and local efforts.
Corps assistance is limited to 10 days
following receipt of the Governor’s
written request, or on assumption of
activities by State and local interests,
whichever is earlier. After a Governor’s
request has triggered the 10-day period,
subsequent request(s) for additional as-
sistance resulting from the same flood
or coastal storm event will not extend
the 10-day period, or trigger a new 10-
day period. The Corps will deny any
Governor’s request for Post Flood Re-
sponse if it is received subsequent to a
Stafford Act Presidential disaster dec-
laration, or denial of such a declara-
tion. Shoreline or beach erosion dam-
age reduction/prevention actions under
Post Flood Response will normally not
be undertaken unless there is an imme-
diate threat to life or critical public fa-
cilities.

(c) Loan or issue of supplies and equip-
ment. (1) Issuance of Government-
owned equipment or materials to non-
Federal interests is authorized only
after local resources have been fully
committed.

(2) Equipment that is lent will be re-
turned to the Corps immediately after
the flood operation ceases, in a fully
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maintained condition, or with funds to
pay for such maintenance. The Corps
may waive the non-Federal interest’s
responsibility to pay for or perform
maintenance if a Stafford Act Presi-
dential emergency or disaster declara-
tion has already been made for the af-
fected locality, and the waiver is con-
sidered feasible and reasonable.

(3) Expendable supplies that are lent,
such as sandbags, will be replaced in
kind, or paid for by local interests. The
Corps may waive the local interest’s
replacement/payment if a Stafford Act
Presidential disaster declaration has
been made for the affected locality,
and the waiver is considered feasible
and reasonable. All unused expendable
supplies will be returned to the Corps
when the operation is terminated.

Subpart D—Rehabilitation Assist-
ance for Flood Control Works
Damaged by Flood or Coast-
al Storm: The Corps Rehabili-
tation and Inspection Pro-
gram

§203.41 General.

(a) Authority. Public Law 84-99 au-
thorizes repair and restoration of the
following types of projects to ensure
their continued function:

(1) Flood control projects.

(2) Federally authorized and con-
structed hurricane/shore protection
projects.

(b) Implementation of authority. The
Rehabilitation and Inspection Program
(RIP) implements Public Law 84-99 au-
thority to repair and rehabilitate flood
control projects damaged by floods and
coastal storm events. The RIP consists
of a process to inspect flood control
work; a status determination, i.e., an
inspection-based determination of
qualification for future Rehabilitation
Assistance; and the provision of Reha-
bilitation Assistance to those projects
with Active status that are damaged in
a flood or coastal storm event.

(c) Active status. In order for a flood
control work to be eligible for Reha-
bilitation Assistance, it must be in an
Active status at the time of damage
from a flood or coastal storm event. To
gain an Active status, a non-Federal
flood control work must meet certain
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engineering, maintenance, and quali-
fication criteria, as determined by the
Corps during an Initial Eligibility In-
spection (IEI). To retain an Active sta-
tus, Federal and non-Federal flood con-
trol works must continue to meet in-
spection criteria set by the Corps, as
determined by the Corps during a Con-
tinuing Eligibility Inspection (CEI).
All flood control works not in an Ac-
tive status are considered to be Inac-
tive, regardless of whether or not they
have previously received a Corps in-
spection, or Corps assistance.

(d) Modification of flood control
projects. Modification of a flood control
project to increase the level of protec-
tion, or to provide protection to a larg-
er area, is beyond the scope of Public
Law 84-99 assistance. Such modifica-
tions to Federal projects are normally
accomplished under congressional au-
thorization and appropriation, or under
Continuing Authorities Programs of
the Corps. Such modifications to non-
Federal projects are normally accom-
plished by the non-Federal sponsor and
local interests. Modifications nec-
essary to preserve the structural integ-
rity of an existing non-Federal flood
control project may be funded by the
RIP, but such work must meet the cri-
teria established in §203.47 to be eligi-
ble for funding under Public Law 84-99.

§203.42 Inspection of
flood control works.

(a) Required inspections. The Corps
will conduct inspections of non-Federal
flood control works. These inspections
are IEI’s and CEI’s. Conduct of IEI’s
and CEI’'s will be as provided for in
§203.48.

(1) Corps involvement with any non-
Federal flood control work normally
begins when the sponsor requests an
IEI. The Corps will conduct an IEI to
determine if the flood control work
meets minimum engineering and main-
tenance standards and is capable of
providing the intended degree of flood
protection. An Acceptable or Mini-
mally Acceptable rating (see §203.48) on
the IEI is required to allow the project
to gain an Active status in the RIP.

(2) CEI’'s are conducted periodically
to ensure that projects Active in the
RIP continue to meet Corps standards,
and to determine if the sponsor’s main-

non-Federal
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tenance program is adequate. A rating
of Acceptable or Minimally Acceptable
(see §203.48) on a CEI is required in
order to retain an Active status in the
RIP.

(b) Advice and reporting. Information
on the results of IEI and CEI inspec-
tions will be furnished in writing to
non-Federal sponsors, and will be
maintained in Corps district offices.

(1) Non-Federal sponsors will be in-
formed that an IEI rating of Unaccept-
able will cause the flood control work
to remain in an Inactive status, and in-
eligible for Rehabilitation Assistance.

(2) Non-Federal sponsors will be in-
formed that a CEI rating of Unaccept-
able will cause the flood control work
to be placed in an Inactive status, and
ineligible for Rehabilitation Assist-
ance.

(3) Non-Federal sponsors will be in-
formed that maintenance deficiencies
found during CEI’s may negatively im-
pact on eligibility of future Rehabilita-
tion Assistance, and the degree of local
cost-sharing participation in any pro-
posed work. Follow-up inspections can
be made by the Corps to monitor
progress in correcting deficiencies
when warranted.

§203.43 Inspection of Federal flood
control works.

(a) Required inspections. A completed
Federal flood control project, or com-
pleted functional portions thereof, is
granted Active status in the RIP upon
transfer of the operation and mainte-
nance of the project (or functional por-
tion thereof) to the non-Federal spon-
sor. Federal flood control works will be
periodically inspected in accordance
with 33 CFR 208.10 and Engineer Regu-
lation (ER) 1130-2-530, Flood Control
Operations and Maintenance Policies.
These periodic inspections of Federal
flood control works are also, for sim-
plicity, known as CEI’s. If a Federal
project is found to be inadequately
maintained on a CEI, then it will be
placed in an Inactive status in the RIP.
[NoTE: This is a separate and distinct
action from project deauthorization,
which is not within the scope of PL 84—
99 activities.] A Federal project will re-
main in an Inactive status until such
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time as an adequate maintenance pro-
gram is restored, and the project is de-
termined by the Corps to be adequately
maintained.

(b) Advice and reporting. Information
on the results of CEI inspections will
be furnished in writing to non-Federal
sponsors, and will be maintained in
Corps district offices. Non-Federal
sponsors will be informed that a CEI
rating of Unacceptable will cause the
flood control work to be placed in an
Inactive status, and not eligible for Re-
habilitation Assistance. Non-Federal
sponsors will be informed that mainte-
nance deficiencies found during CEI’s
may negatively impact on eligibility of
future Rehabilitation Assistance, and
the degree of local cost-sharing partici-
pation in any proposed work. Follow-
up inspections can be made by the
Corps to monitor progress in correcting
deficiencies when warranted.

§203.44 Rehabilitation of non-Federal
flood control works.

(a) Scope of work. The Corps will pro-
vide assistance in the rehabilitation of
non-Federal projects only when repairs
are clearly beyond the normal physical
and financial capabilities of the project
sponsor. The urgency of the work re-
quired will be considered in deter-
mining the sponsor’s capability.

(b) Eligibility for Rehabilitation Assist-
ance. A flood control project is eligible
for Rehabilitation Assistance provided
that the project is in an Active status
at the time of the flood event, the dam-
age was caused by the flood event, the
work can be economically justified,
and the work is not otherwise prohib-
ited by this subpart D.

(c) Work at mon-Federal expense. At
the earliest opportunity prior to com-
mencement of or during authorized re-
habilitation work, the Corps will in-
form the project sponsor of any work
that must be accomplished at non-Fed-
eral cost. This includes costs to correct
maintenance deficiencies, and any
modifications that are necessary to
preserve the integrity of the project.

(d) Nonconforming works. Any non-
Federal project constructed or modi-
fied without the appropriate local,
State, tribal, and/or Federal permits,
or waivers thereof, will not be rehabili-
tated under Public Law 84-99.
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(e) Cooperation Agreements. A Co-
operation Agreement is required in ac-
cordance with subpart G of this part.

§203.45 Rehabilitation
flood control works.

of Federal

Rehabilitation of Federal flood con-
trol projects will be identical to reha-
bilitation of non-Federal projects
(§203.44), except for those conditions
contained in subpart G of this part con-
cerning cooperation agreements, when
the original PCA for the Federal
project is sufficient. Additional re-
quirements for Hurricane/Shore Pro-
tection Projects are covered in §203.49.

§203.46 Restrictions.

(a) Restrictions to flood control works.
Flood control works are designed and
constructed to have appreciable and de-
pendable protection in preventing dam-
age from irregular and unusual rises in
water levels. Structures built pri-
marily for the purposes of channel
alignment, navigation, recreation, fish
and wildlife enhancement, land rec-
lamation, habitat restoration, drain-
age, bank protection, or erosion protec-
tion are generally ineligible for Public
Law 84-99 Rehabilitation Assistance.

(b) Non-flood related rehabilitation. Re-
habilitation of flood control structures
damaged by occurrences other than
floods, hurricanes, or coastal storms
will generally not be provided under
Public Law 84-99.

(c) Maintenance and deterioration defi-
ciencies. Rehabilitation under Public
Law 84-99 will not be provided for ei-
ther Federal or non-Federal flood con-
trol projects that, as a result of poor
maintenance or deterioration, require
substantial reconstruction. All defi-
cient or deferred maintenance existing
when flood damage occurs will be ac-
complished by, or at the expense of, the
non-Federal sponsor, either prior to or
concurrently with authorized rehabili-
tation work. When work accomplished
by the Corps corrects deferred or defi-
cient maintenance, the estimated de-
ferred or deficient maintenance cost
will not be included as contributed
non-Federal funds, and will be in addi-
tion to cost-sharing requirements ad-
dressed in §203.82. Failure of project
sponsors to correct deficiencies noted
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during Continuing Eligibility Inspec-
tions may result in ineligibility to re-
ceive Rehabilitation Assistance under
Public Law 84-99.

(d) Economic justification. No flood
control work will be rehabilitated un-
less the work required satisfies Corps
criteria for a favorable benefit-to-cost
ratio, and the construction cost of the
work required exceeds $15,000. Con-
struction costs greater than $15,000 do
not preclude the Corps from making a
determination that the required work
is a maintenance responsibility of the
non-Federal sponsor, and not eligible
for Corps Rehabilitation Assistance.

§203.47 Modifications to non-Federal
flood control works.

Modifications necessary to preserve
the structural integrity of existing
non-Federal projects may be con-
structed at additional Federal and non-
Federal expense in conjunction with
approved rehabilitation work. The ad-
ditional Federal cost will be limited to
not more than one-third of the esti-
mated Federal construction cost of re-
habilitation to preflood level of protec-
tion, or $100,000, whichever is less. The
modification work must be economi-
cally justified. Non-Federal interests
are required to contribute a minimum
of 25% of the total construction costs
of the modification, LERRD’s, and any
additional funds necessary to support
the remaining cost of the modification
beyond what the Corps can provide. En-
gineering and design costs will be at
Corps cost.

(a) Cash contributions. Non-Federal
contributions will be only in cash. In-
kind services are not permitted for
modification work.

(b) Protection of additional areas.
Modifications designed to provide pro-
tection to additional area are not au-
thorized.

§203.48 Inspection guidelines for non-
Federal flood control works.

(a) Intent. The intent of these guide-
lines is to facilitate inspections of the
design, construction, and maintenance
of non-Federal flood control works.
The guidelines are not intended to es-
tablish design standards for non-Fed-
eral flood control works, but to provide
uniform procedures within the Corps
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for conducting required inspections.
The results of these inspections deter-
mine Active status in the RIP, and
thus determine eligibility for Rehabili-
tation Assistance. The contents of this
section are applicable to both IEI’s and
CEI’s.

(b) Level of detail. Evaluations of non-
Federal flood control works will be
made through on site inspections and
technical analyses by Corps technical
personnel. The level of detail required
in an inspection will be commensurate
with the complexity of the inspected
project, the potential for catastrophic
failure to cause significant loss of life,
the economic benefits of the area pro-
tected, and other special circumstances
that may occur. Technical evaluation
procedures are intended to establish
the general capability of a non-Federal
flood control work to provide reliable
flood protection.

(c) Purposes. The IEI assesses the in-
tegrity and reliability of the flood con-
trol work. In addition, other essential
information required to help determine
the Federal interest in future repairs/
rehabilitation to the flood control
work will be obtained. The IEI will es-
tablish the estimated level of protec-
tion and structural reliability of the
existing flood control work. Subse-
quent CEI’s will seek to detect changed
project conditions that may have an
impact on the reliability of the flood
protection provided by the flood con-
trol work, to include the level of main-
tenance being performed on the flood
control work.

(d) Inspection components—(1) Hydro-
logic/hydraulic analyses. The level of
protection provided by a non-Federal
flood control work will be evaluated
and expressed in terms of exceedence
frequency (e.g., a 20% chance of a levee
being overtopped in any given year).
These analyses also include an evalua-
tion of existing or needed erosion con-
trol features for portions of a project
that may be threatened by stream
flows, overland flows, or wind gen-
erated waves.

(2) Geotechnical analyses. The
Geotechnical evaluation will be based
primarily on a detailed visual inspec-
tion. As a minimum, for levees, the IEI
will identify critical sections where
levee stability appears weakest and
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will document the location, reach, and
cross-section at these points.

(3) Maintenance. Project maintenance
analysis will evaluate the maintenance
performance of the non-Federal spon-
sor, and deficiencies of the project.
This evaluation should reflect the level
of maintenance needed to assure the
intended degree of flood protection,
and assess the performance of recent
maintenance on the project. The ef-
fects of structures on, over, or under
the flood control work, such as buried
fiber optic cables, gas pipelines, etc.,
will be evaluated for impact on the sta-
bility of the structure.

(4) Other structural features. Other fea-
tures that may be present, such as
pump stations, culverts, closure struc-
tures, etc., will be evaluated.

(e) Ratings. Inspected flood control
works will receive a rating in accord-
ance with the table below. The table
below provides the general assessment
parameters used in assigning a rating
to the inspected flood control work.

Rating Assessment

A—Acceptable ....... No immediate work required, other
than routine maintenance. The flood
control project will function as de-
signed and intended, and necessary
cyclic maintenance is being ade-
quately performed.

One or more deficient conditions exist
in the flood control project that need
to be improved/corrected. However,
the project will essentially function as
designed and intended.

One or more deficient conditions exist
which can reasonably be foreseen to
prevent the project from functioning
as designed, intended, or required.

M—Minimally Ac-
ceptable.

U—Unacceptable ...

(f) Sponsor reclama. If the results of a
Corps evaluation are not acceptable to
the project sponsor, the sponsor may
choose, at its own expense, to provide a
detailed engineering study, preferably
certified by a qualified Professional
Engineer, as a reclama to attempt to
change the Corps evaluation.

§203.49 Rehabilitation of Hurricane
and Shore Protection Projects.

(a) Authority. The Chief of Engineers
is authorized to rehabilitate any Feder-
ally authorized hurricane or shore pro-
tection structure damaged or destroyed
by wind, wave, or water action of an
other than ordinary nature when, in
the discretion of the Chief of Engi-
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neers, such rehabilitation is warranted
for the adequate functioning of the
project.

(b) Policies. (1) Rehabilitation of
HSPP’s is limited to the repair/restora-
tion of the HSPP to a pre-storm condi-
tion that allows for the adequate func-
tioning of the project, provided that
the damage was caused by an extraor-
dinary storm.

(2) To be eligible for Rehabilitation
Assistance, HSPP’s must be:

(i) A completed element of a Feder-
ally authorized project; or,

(ii) A portion of a Federally author-
ized project constructed by non-Fed-
eral interests when approval of such
construction was obtained from the
Commander, Headquarters, U.S. Army
Corps of Engineers (HQUSACE), or his
designated representative; or,

(iii) A portion of a Federally author-
ized project constructed by non-Fed-
eral interests and designated by an Act
of Congress as a Federal project; and

(3) Rehabilitation Assistance for sac-
rificial features will be limited to that
necessary to reduce the immediate
threat to life and property, or restora-
tion to pre-storm conditions, which-
ever is less.

(4) To be eligible for rehabilitation,
the sacrificial features of an HSPP
must be substantially eroded by wind,
wave, or water action of an other than
ordinary nature. The determination of
whether a storm qualifies as extraor-
dinary will be made by the Director of
Civil Works, and may be delegated to
the Chief, Operations Division, Direc-
torate of Civil Works.

(5) Rehabilitation will not be pro-
vided for uncompleted HSPP’s. An
HSPP (or separable portion thereof) is
considered completed when transferred
to the non-Federal sponsor for oper-
ation and maintenance.

(6) Definition of extraordinary storm.
An extraordinary storm is a storm
that, due to prolongation or severity,
creates weather conditions that cause
significant amounts of damage to a
Hurricane/Shore Protection Project.
“Prolongation or severity” means a
Category 3 or higher hurricane as
measured on the Saffir-Simpson scale,
or a storm that has an exceedance fre-
quency equal to or greater than the de-
sign storm of the project. ‘‘Significant
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amounts of damage’” have occurred
when:

(i) The cost of the construction effort
to effect repair of the HSPP or sepa-
rable element thereof (exclusive of
dredge mobilization and demobilization
costs) exceeds $1 million and is greater
than two percent of the original con-
struction cost (expressed in current
day dollars) of the HSPP or separable
element thereof; or,

(ii) The cost of the construction ef-
fort to effect repair of the HSPP or sep-
arable element thereof (exclusive of
dredge mobilization and demobilization
costs) exceeds $6 million; or,

(iii) More than one-third of the
planned or historically placed sand for
renourishment efforts for the HSPP (or
separable element thereof) is lost.

(c) Procedural requirements. Rehabili-
tation of HSPP’S will be done in ac-
cordance with §203.45, except as modi-
fied by this section.

(d) Combined rehabilitation and peri-
odic nourishment. In some cases, the
non-Federal sponsor may wish to fully
restore the sacrificial features of a
project where only a partial restora-
tion is justifiable as Rehabilitation As-
sistance. In these cases, a cost alloca-
tion between Rehabilitation Assistance
and periodic nourishment under the
terms of the project PCA will be deter-
mined by the Director of Civil Works.

§203.50 Nonstructural alternatives to
rehabilitation of flood control
works.

(a) Authority. Under Public Law 84-99,
the Chief of Engineers is authorized,
when requested by the non-Federal
sponsor, to implement nonstructural
alternatives (NSA’s) to the rehabilita-
tion, repair, or restoration of flood con-
trol works damaged by floods or coast-
al storms.

(b) Policy. (1) The option of imple-
menting an NSA project (NSAP) in lieu
of a structural repair or restoration is
available only to non-Federal sponsors
of flood control works eligible for Re-
habilitation Assistance in accordance
with this regulation, and only upon the
request of such non-Federal sponsors.

(2) A sponsor is required for imple-
mentation of an NSAP. The NSAP
sponsor must be either a non-Federal
sponsor as defined in §203.15, or an-
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other Federal agency. The NSAP spon-
sor must demonstrate that it has the
legal authority and financial capa-
bility to provide for the required items
of local cooperation.

(3) The Corps shall not be responsible
for the operation, maintenance, or
management of any NSAP imple-
mented in accordance with this sec-
tion.

(4) The Corps may, in its sole discre-
tion, reject any request for an NSA
that would:

(i) Lead to significantly increased
flood protection expenses or flood
fighting expenses for public agencies,
flood control works sponsors, public
utilities, or the Federal Government;
or,

(ii) Threaten or have a significant ad-
verse impact on the integrity, sta-
bility, or level of protection of adja-
cent or nearby flood control works; or,

(iii) Lead to increased risk of loss of
life or property during flood events.

(6) The principal purposes of an
NSAP are for:

(i) Floodplain restoration;

(ii) Provision or restoration
floodways; and,

of

NOTE TO PARAGRAPHS (b)(5)(I) AND (ii):
Habitat restoration is recognized as being a
significant benefit that can be achieved with
an NSAP, and may be a significant compo-
nent of an NSAP, but is not considered to be
a principal purpose under PL 84-99 authority.

(iii) Reduction of future flood dam-
ages and associated flood control works
repair costs.

(c) Limitation on Corps expenditures.
Exclusive of the costs of investigation,
report preparation, engineering and de-
sign work, and related costs, Corps ex-
penditures for implementation of an
NSAP are limited to the lesser of the
Federal share of rehabilitation con-
struction costs of the project were the
flood control work to be structurally
rehabilitated in accordance with sub-
part D of this part, or the Federal
share of computed benefits which
would be derived from such structural
rehabilitation. This limitation on
Corps expenditures may be waived by
the Director of Civil Works or the
Chief, Operations Division, Directorate
of Civil Works when compelling rea-
sons exist.
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(d) Responsibilities of the NSAP non-
Federal sponsor. (1) Operate and main-
tain the NSAP;

(2) Provide, or arrange for and ob-
tain, all funding required to implement
the NSAP in excess of the limitation
established in paragraph (c) of this sec-
tion.

(3) Accept the transfer of ownership
of any lands or interests in lands ac-
quired by the Corps and determined by
the Corps to be necessary to implement
the NSAP.

(e) Responsibilities of other Federal
agencies acting as NSAP sponsor. The
Corps may participate with one or
more Federal agencies in NSAP’s. If
the Corps is the lead Federal agency,
based on mutual agreement of the Fed-
eral agencies, then a non-Federal
NSAP sponsor is required. (See para-
graph (d) of this section.) If another
Federal agency is the lead Federal
agency, then Corps participation in the
NSAP will be based on the content of
this section, with appropriate allow-
ances for effecting an NSAP in accord-
ance with the authority and ultimate
goal of the lead Federal agency. In
such cases, a Memorandum of Agree-
ment between the Corps and the lead
Federal agency is required, in accord-
ance with paragraph (1) of this section.

(f) Responsibilities of the requesting
flood control work project sponsor. (1)
The flood control work project sponsor
must request the Corps undertake an
NSA project in lieu of rehabilitation of
the flood control work, in accordance
with the sponsor’s applicable laws, or-
dinances, rules, and regulations.

(2) If not also the NSAP sponsor, the
flood control work project sponsor
must:

(i) Divest itself of responsibility to
operate and maintain the flood control
work involved in the NSAP; and

(ii) Provide to the NSAP sponsor
such lands or interests in lands as it
may have which the Corps determines
are necessary to implement the NSAP.

(g) Allowable Public Law 84-99 expenses
for NSAP’s. (1) Acquisition of land or
interests in land.

(2) Removal of structures, including
manufactured homes, for salvage and/
Or reuse purposes.
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(3) Demolition and removal of struc-
tures, including wutility connections
and related items.

(4) Debris removal and debris reduc-
tion.

(5) Removal, protection, and/or relo-
cation of highways, roads, utilities,
cemeteries, and railroads.

(6) Construction to promote, en-
hance, control, or modify water flows
into, out of, through, or around the
nonstructural project area.

(7) Nonstructural habitat restora-
tion, to include select planting of na-
tive and desirable plant species, native
species nesting site enhancements, etc.

(8) Total or partial removal or razing
of existing reaches of levee, to include
removal of bank protection features
and/or riprap.

(9) Protection/floodproofing of essen-
tial structures and facilities.

(10) Supervision, administrative, and
contract administration costs of other
expenses allowed in this subparagraph.

(h) Time limitation. Corps participa-
tion in development and implementa-
tion of an NSAP may cease, at the sole
discretion of the Corps, one year after
the date of approval of rehabilitation
of the damaged flood control work or
the date of receipt of the flood control
work public sponsor’s request for an
NSAP, whichever is earlier, if insuffi-
cient progress is being made to develop
and implement the NSAP for reasons
beyond the control of the Corps. In
such circumstances, the Corps may, at
its sole discretion, determine that Re-
habilitation Assistance for the dam-
aged flood control project may also be
denied.

(i) Participation and involvement of
other Federal, State, tribal, local, and pri-
vate agencies. Nothing in this section
shall be construed to limit the partici-
pation of other Federal, State, tribal,
local, and private agencies in the de-
velopment, implementation, or future
operations and maintenance of an
NSAP under this section, subject to
the limitations of such participating
agency’s authorities and regulations.

(j) Future assistance. After transfer of
NSAP operation and maintenance re-
sponsibility to the NSAP sponsor or
the lead Federal agency, flood-related
assistance pursuant to Public Law 84—
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99 will not be provided anywhere with-
in the formerly protected area of the
flood control work, except for rescue
operations provided in accordance with
§203.13(b). As an exception, on a case-
by-case basis, certain structural flood
control works (or elements thereof) re-
paired or set back as part of the imple-
mentation of an NSAP having a non-
Federal sponsor may be considered for
future flood-related assistance.

(k) Environmental considerations.
NSAP’s are subject to the same envi-
ronmental requirements, restrictions,
and limitations as are structural reha-
bilitation projects.

(1) Requirements for Cooperation Agree-
ment (CA)/Items of Local Cooperation—(1)
Requirement for Local Cooperation. In
order to clearly define the obligations
of the Corps and of non-Federal inter-
ests, a CA with the NSAP non-Federal
sponsor is required. Requirements are
addressed in paragraphs (1)(2) through
(10) of this section. When another Fed-
eral agency is the lead Federal agency,
a Memorandum of Agreement (MOA)
between the Corps and that agency is
required. Wording of MOA’s will be
similar to, and consistent with, re-
quirements detailed in paragraphs (1)(2)
through (10) of this section for CA’s,
with appropriate modifications based
on the other Federal agencies’ author-
ized expenditures and programs.

(2) The CA requirements of subpart G
of this part are not applicable to
NSAP’s.

(3) Items of Local Cooperation. For
NSAP’s, non-Federal interests shall:

(i) Provide without cost to the
United States all borrow sites and
dredged or excavated material disposal
areas necessary for the project;

(ii) Hold and save the United States
free from damages due to the project,
except for damages due to the fault or
negligence of the United States or its
contractor; and

(iii) Maintain and operate the project
after completion in a manner satisfac-
tory to the Chief of Engineers.

(4) Cost sharing. The Corps may as-
sume up to 100 percent of the costs of
implementing an NSAP, subject to the
limitations set forth in paragraph (c) of
this section.

(b) Eligibility under other Federal pro-
grams. NSAP CA’s shall not prohibit
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non-Federal interests from accepting
funding from other Federal agencies, so
long as the provision of such other Fed-
eral agency funding is not prohibited
by statute.

(6) Contributed funds. Contributed
funds may be accepted without further
approval by the Chief of Engineers
upon execution of the CA by all par-
ties. The required certificate of the dis-
trict commander will cite 33 U.S.C.
701h as the pertinent authority.

(7) Obligation of contributed funds. In
accordance with OMB Circular A-34, all
contributed funds must be received in
cash and deposited with the Treasury
before any obligations can be made
against such funds.

(8) Prohibition of future assistance. The
prohibition of future assistance de-
scribed in paragraph (j) of this section
must be included in the NSAP CA.

(9) Assurance of compliance with Exec-
utive Order 11988. NSAP CA’s shall in-
clude acknowledgment of, and a state-
ment of planned adherence to, Execu-
tive Order 11988, Floodplain Manage-
ment, 3 CFR 117 (1977 Compilation), or
as it may be revised in the future, by
the NSAP sponsor.

(10) The CA must include a statement
of legal restrictions placed on formerly
protected lands that would preclude fu-
ture use and/or development of such
lands in a fashion incompatible with
the purposes of the NSAP.

(m) Acquisition of LERRD’s. (1) For
the acquisition of LERRD’s, reimburse-
ment may be made to the non-Federal
sponsor of an NSAP. Such reimburse-
ments are subject to the normal Corps
land acquisition process, funding caps
set forth in (c¢) of this section, and
availability of appropriations.

(2) For the acquisition of LERRD’s,
Corps funding may be combined with
the funding of other Federal agencies,
absent specific statutory language or
principle prohibiting such combina-
tions, under the terms of the MOA with
other Federal agencies.

§203.51 Levee owner’s manual.

(a) Authority. In accordance with sec-
tion 202(f) of Public Law 104-303, the
Corps will provide a levee owner’s man-
ual to the non-Federal sponsor of all
flood control works in an Active status
in the RIP.
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(b) Policies—(1) Active mnon-Federal
projects. A levee owner’s manual devel-
oped and distributed by the Corps will
be provided to all sponsors of Active
non-Federal projects. The levee own-
er’s manual will include the standards
that must be met to maintain an Ac-
tive status in the Rehabilitation and
Inspection Program. Levee owner’s
manuals will also be provided, upon re-
quest, to sponsors of Inactive non-Fed-
eral projects so that the sponsors may
evaluate their projects and prepare for
an IEI to gain an Active status in the
RIP.

(2) Federal projects. The Operation and
Maintenance Manual specified by 33
CFR 208.10(a)(10) will fulfill the re-
quirement of providing a levee owner’s
manual if the Corps has not provided a
separate levee owner’s manual to the
sponsor of a Federal project.

(c) Procedural requirements. Levee
Owner’s Manuals will be initially pro-
vided to non-Federal sponsors of Active
flood control works during scheduled
CEI’s and IEI’s. Sponsors of Inactive
projects and private levee owners will
be provided manuals upon written re-
quest to the responsible Corps district.

§203.52 [Reserved]

Subpart E—Emergency Water Sup-
plies: Contaminated Water
Sources and Drought Assist-
ance

§203.61 Emergency water supplies due
to contaminated water source.

(a) Authority. The Chief of Engineers
is authorized to provide emergency
supplies of clean water to any locality
confronted with a source of contami-
nated water causing, or likely to cause,
a substantial threat to the public
health and welfare of the inhabitants
of the locality.

(b) Policies. (1) Any locality faced
with a threat to public health and wel-
fare from a contaminated source of
drinking water is eligible for assist-
ance.

(2) Eligibility for assistance will be
based on one or more of the following
factors:

(i) The maximum contaminant level
or treatment technique for a contami-
nant, as established by the Environ-
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mental Protection Agency pursuant to
the Safe Drinking Water Act (see 40
CFR 141), is exceeded.

(ii) The water supply has been identi-
fied as a source of illness by a tribal,
State, or Federal public health official.
The specific contaminant does not have
to be identified.

(iii) An emergency (e.g., a flood or
chemical spill) has occurred that has
resulted in either: one or more con-
taminants entering the source on a suf-
ficient scale to endanger health; or, the
emergency has made inoperable the
equipment necessary to remove known
contaminants.

(iv) The presence of a contaminant is
indicated on the basis of other informa-
tion available.

(3) Corps assistance will be directed
toward the provision of the minimum
amount of water required to maintain
the health and welfare requirements of
the affected population. The quantity
of water and the means of distribution
will be at the discretion of the respon-
sible Corps official, who will consider
the needs of the individual situation,
the needs of the affected community,
and the cost effectiveness of providing
water by various methods.

(4) If a locality has multiple sources
of water, assistance will be furnished
only to the extent that the remaining
sources, with reasonable conservation
measures, cannot provide adequate
supplies of drinking water.

(5) Loss of water supply is not a basis
for assistance under this authority.

(6) Water will not be furnished for
commercial processes, except as inci-
dental to the use of existing distribu-
tion systems. This does not prohibit
the furnishing of water for drinking by
employees and on-site customers.
Water for preparing retail meals and
similar personal needs may be provided
to the extent it would be furnished to
individuals.

(7) The permanent restoration of a
safe supply of drinking water is the re-
sponsibility of local interests.

(8) Corps assistance is limited to 30
days, and requires the local interests
to provide assurances of cooperation in
a CA. (See subpart G of this part.) Ex-
tension of this 30-day period requires
agreement (as an amendment to the
previously signed CA) between the
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State and the Corps. This agreement
must cover specified services and re-
sponsibilities of each party, and provi-
sion of a firm schedule for local inter-
ests to provide normal supplies of
water.

(9) State, tribal, and local govern-
ments must make full use of their own
resources, including National Guard
capabilities.

(c) Governor’s request. A letter signed
by the Governor, or his or her author-
ized representative, requesting Corps
assistance and addressing the State’s
commitments and capabilities in re-
sponse to the emergency situation, is
required. All requests should identify
the following information:

(1) Describe the local and State ef-
forts undertaken. Verify that all rea-
sonably available resources have been
committed.

(2) Identify the specific needs of the
State, and the required Corps assist-
ance.

(3) Identify additional commitments
to be accomplished by the State.

(4) Identify the project sponsor(s).

(d) Non-Federal responsibilities. Non-
Federal interests are responsible for
restoration of the routine supply of
clean drinking water, including cor-
recting any situations that cause con-
tamination. If assistance is furnished
by the Corps, local interests must fur-
nish the basic requirements of local co-
operation as detailed in the Coopera-
tion Agreement. In all cases, reason-
able water conservation measures must
be implemented. Local interests will be
required to operate and maintain any
loaned equipment, and to remove and
return such equipment to Federal in-
terests, in a fully maintained condi-
tion, after the situation is resolved.

§203.62 Drought assistance.

(a) Authority. The Chief of Engineers,
acting for the Secretary of the Army,
has the authority under certain statu-
tory conditions to construct wells for
farmers, ranchers, political subdivi-
sions, and to transport water to polit-
ical subdivisions, within areas deter-
mined to be drought-distressed.

(b) General policy. (1) It is a non-Fed-
eral responsibility for providing an
adequate supply of water to local in-
habitants. Corps assistance to provide
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emergency water supplies will only be
considered when non-Federal interests
have exhausted reasonable means for
securing necessary water supplies, in-
cluding assistance and support from
other Federal agencies.

(2) Before Corps assistance is consid-
ered under this authority, the applica-
bility of other Federal assistance au-
thorities must be evaluated. If these
programs cannot provide the needed as-
sistance, then maximum coordination
should be made with appropriate agen-
cies in implementing Corps assistance.

(c) Governor’s request. A letter signed
by the Governor, requesting Corps as-
sistance and addressing the State’s
commitments and capabilities with re-
sponse to the emergency situation, is
required. All requests should identify
the following information:

(1) A description of local and State
efforts undertaken. A verification that
all available resources have been com-
mitted, to include National Guard as-
sets.

(2) Identification of the specific needs
of the State, and the required Corps as-
sistance.

(3) Identification of the additional
commitments to be accomplished by
the State.

(4) Identification of the project spon-
sor(s).

(d) Definitions applicable to this sec-
tion—(1) Construction. This term in-
cludes initial construction, reconstruc-
tion, or repair.

(2) Drought-distressed area. An area
that the Secretary of the Army deter-
mines, due to drought conditions, has
an inadequate water supply that is
causing, or is likely to cause, a sub-
stantial threat to the health and wel-
fare of the inhabitants of the impacted
area, including the threat of damage or
loss of property.

(3) Eligible applicant. Any rancher,
farmer or political subdivision within a
designated drought-distressed area
that is experiencing an inadequate sup-
ply of water due to drought.

(4) Farmer or rancher. An individual
who realizes at least one-third of his or
her gross annual income from agricul-
tural sources, and is recognized in the
community as a farmer or rancher. A
farming partnership, corporation, or
similar entity engaged in farming or
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ranching, which receives its majority
income from such activity, is also con-
sidered to be a farmer or rancher, and
thus an eligible applicant.

() Political subdivision. A city, town,
borough, county, parish, district, asso-
ciation, or other public body created
by, or pursuant to, Federal or State
law, having jurisdiction over the water
supply of such public body.

(6) Reasonable cost. In connection
with the Corps construction of a well,
means the lesser of:

(i) The cost of the Chief of Engineers
to construct a well in accordance with
these regulations, exclusive of:

(A) The cost of transporting equip-
ment used in the construction of wells,
and

(B) The cost of investigation and re-
port preparation to determine the suit-
ability to construct a well, or,

(ii) The cost to a private business of
constructing such a well.

(7T) State. Any State, the District of
Columbia, the Commonwealth of Puer-
to Rico, the Virgin Islands, Guam,
Northern Marianas Islands, American
Samoa, and the Trust Territory of the
Pacific Islands.

(e) Guidance—construction of wells. (1)
Assistance to an eligible applicant for
the construction of a well may be pro-
vided on a cost-reimbursable basis if:

(i) It is in response to a written re-
quest by a farmer, rancher, or political
subdivision for construction of a well
under Public Law 84-99.

(ii) The applicant is located within
an area that the Secretary of the Army
has determined to be drought-dis-
tressed.

(iii) The Secretary of the Army has
made a determination that:

(A) The applicant, as a result of the
drought, has an inadequate supply of
water.

(B) An adequate supply of water can
be made available to the applicant
through the construction of a well.

(C) As a result of the drought, a pri-
vate business could not construct the
well within a reasonable time.

(iv) The applicant has secured the
necessary funding for well construction
from commercial or other sources, or
has entered into a contract to pay to
the United States the reasonable cost
of such construction with interest over
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a period of years, not to exceed 30, as
the Secretary of the Army deems ap-
propriate.

(v) The applicant has obtained all
necessary Federal, State and local per-
mits.

(2) The financing of the cost of con-
struction of a well by the Corps under
this authority should be secured by the
project applicant.

(3) The project applicant will provide
the necessary assurances of local co-
operation by signing a Cooperation
Agreement (subpart G of this part)
prior to the start of Corps work under
this authority.

(4) Equipment owned by the United
States will be utilized to the maximum
extent possible in exercising the au-
thority to drill wells, but can only be
used when commercial firms cannot
provide comparable service within the
time needed to prevent the applicant
from suffering significantly increased
hardships from the effects of an inad-
equate water supply.

(f) Guidance—transport of water. (1)
Assistance to an applicant in the trans-
portation of water may be provided if:

(i) It is in response to a written re-
quest by a political subdivision for
transportation of water.

(ii) The applicant is located within
an area that the Secretary of the Army
has determined to be drought-dis-
tressed.

(iii) The Secretary of the Army has
made a determination that, as a result
of the drought, the applicant has an in-
adequate supply of water for human
consumption, and the applicant cannot
obtain water.

(2) Transportation of water by vehi-
cles, small diameter pipe line, or other
means will be at 100 percent Federal
cost.

(3) Corps assistance in the transpor-
tation of emergency water supplies will
be provided only in connection with
water needed for human consumption.
Assistance will not be provided in con-
nection with water needed for irriga-
tion, recreation, or other non-life sup-
porting purposes, or livestock con-
sumption.

(4) Corps assistance will not include
the purchase of water, nor the cost of
loading or discharging the water into
or from any Government conveyance,
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to include Government-leased convey-
ance.

(5) Equipment owned by the United
States will be utilized to the maximum
extent possible in exercising the au-
thority to transport water, consistent
with lowest total Federal cost.

(g) Request for assistance. A written
request must be made to the district
commander with Civil Works responsi-
bility for the affected area. Upon re-
ceipt of a written request, the appro-
priate State and Federal agencies will
be notified, and coordination will con-
tinue as appropriate throughout the as-
sistance.

[68 FR 36468, June 18, 2003]

Subpart F—Advance Measures

§203.71 Policy.

Advance Measures consists of those
activities performed prior to a flood
event, or potential flood event, to pro-
tect against loss of life and/or signifi-
cant damages to improved property
from flooding. Emergency work under
this authority will be considered when
requested by the Governor of a State
confronted with an imminent threat of
unusual flooding. Corps assistance will
be to complement the maximum efforts
of tribal, State, and local authorities.
Projects will be designed for the spe-
cific threat, normally of expedient-
type construction, and typically tem-
porary in nature.

§203.72 Eligibility criteria and proce-
dures.

(a) Threat of flooding. An imminent
threat of unusual flooding must exist
before Advance Measures projects can
be approved. The threat may be estab-
lished by National Weather Service
predictions, or by Corps of Engineers
determinations of unusual flooding
from adverse or unusual conditions.
The threat must be clearly defined to
the extent that it is readily apparent
that damages will be incurred if pre-
ventive action is not taken imme-
diately.

(b) Governor’s request. A letter signed
by the Governor, requesting Corps as-
sistance and addressing the State’s
commitments and capabilities with re-
sponse to the emergency situation, is
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required. All requests should identify
the following information:

(1) Describe the non-Federal efforts
undertaken. Verify that all available
resources have been committed.

(2) Identify the specific needs, and
the required Corps assistance.

(3) Identify additional commitments
to be accomplished by the non-Federal
interests.

(4) Identify the non-Federal spon-
sor(s).

(c) Feasibility. The proposed work
should be temporary in nature, tech-
nically feasible, designed to deal effec-
tively and efficiently with the specific
threat, and capable of construction in
time to prevent anticipated damages.

(d) Economic justification. All work
undertaken under this category must
have a favorable benefit-to-cost ratio,
under Corps of Engineers economic
guidelines.

(e) Local cooperation/responsibilities.
Subpart G of this part provides require-
ments for a Cooperation Agreement
needed to provide local assurances. The
project sponsor must remove tem-
porary works constructed by the Corps
when the operation is over, at no cost
to the Corps.

(f) Contingency planning efforts for po-
tential Advance Measures activities. Oc-
casionally weather phenomena occur
which produce a much higher than nor-
mal probability or threat of flooding
which may be predicted several months
in advance of occurrence or significant
impact. Impacts on specific locations
may be unpredictable, but regional im-
pacts may have a high likelihood of oc-
currence. In such situations, the Corps
may provide technical and contingency
planning assistance to tribal, State,
and local agencies, commensurate with
the predicted weather phenomenon,
based on requests for assistance from
such tribal, State, and local agencies.
Specific Advance Measures projects
must be addressed as specified in para-
graph (b) of this section.

(g) Definitions—(1) Imminent threat. A
subjective statistical evaluation of how
quickly a threat scenario can develop,
and how likely that threat is to de-
velop in a given geographical location.
Implicit in the timing aspect can be
considerations of available time (when
the next flood or storm event is likely



Corps of Engineers, Dept. of the Army, DoD

to occur), season (e.g., a snowpack that
will melt in the coming spring runoff),
or of known cyclical activities.

(2) Unusual flooding. A subjective de-
termination that considers potential
ability to approach an area’s flood of
record, a catastrophic level of flooding,
or a greater than 50-year level of flood-
ing.

Subpart G—Local Interests/
Cooperation Agreements

§203.81 General.

(a) Requirements for Cooperation Agree-
ments. In order to maintain a firm un-
derstanding between the Corps and
non-Federal interests concerning the
responsibilities of each party in re-
sponding to or recovering from a nat-
ural disaster, division or district com-
manders shall negotiate a cooperation
agreement (CA) with a non-Federal
sponsor whenever assistance (other
than short term technical assistance)
is furnished. CA’s do not require ap-
proval by HQUSACE unless they con-
tain special or unusual conditions. For
assistance to other than a public enti-
ty, a public agency is required to be
the non-Federal sponsor, co-sign the
agreement, and be responsible, from
the Corps perspective, for accomplish-
ment of all work and conditions re-
quired in the CA. Project sponsors
must meet the definition contained in
§203.15.

(b) Request for assistance. (1) For ur-
gent situations involving Flood Re-
sponse activities, division/district com-
manders may respond to oral requests
from responsible representatives of
local interests. However, all oral re-
quests must be confirmed in writing.
Assistance can be furnished before the
written statement is received.

(2) Before furnishing assistance
(other than short term technical as-
sistance) under Advance Measures, or
under Emergency Water Supplies, the
district/division commander must re-
ceive a request, signed by the Governor
(or the Governor’s representative for
Emergency Water assistance due to a
contaminated source), identifying the
problem, verifying that all available
State and local resources have been
committed, and requesting Federal as-
sistance.
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§203.82 Requirements of local co-

operation.

It is Corps policy that provision of
assistance under Public Law 84-99 will,
insofar as feasible, require local inter-
ests to: provide without cost to the
United States all LERRD’s necessary
for the authorized work; hold and save
the United States free from damages
due to the authorized work, exclusive
of damages due to the fault or neg-
ligence of the United States or its con-
tractor; maintain and operate, in a
manner satisfactory to the Chief of En-
gineers, all the works after completion.
When assistance includes the construc-
tion of temporary protective works,
the maintain and operate clause is
modified by adding (or substituting, as
applicable) the requirement for local
interests to remove any temporary
works constructed by the Corps under
Public Law 84-99. If any permanent
works are constructed, then the spon-
sor is required to operate and maintain
the project in accordance with require-
ments determined by the Corps.

(a) Furnishing of LERRD’s. This item
provides for sites of structures, for bor-
row and disposal areas, and for access.
It also provides for all other rights in,
upon, through, or over private property
as needed by the United States in con-
nection with the authorized work. Per-
formance by the local interests under
their assurance to furnish LERRD’s
will normally not be considered a con-
tribution. If more advantageous to the
Federal Government, borrow and dis-
posal areas may be assumed as a Fed-
eral responsibility. Easements must be
provided for future Federal inspection
of maintenance or removal. If a public
agency sponsors a project for a non-
public applicant, the applicant must
provide an easement to the sponsor for
future maintenance or removal, as well
as for Federal inspection. Easements
should extend to the life of the project.

(b) Hold and save clause. This clause
serves as legal protection of the gov-
ernment. Where property concerned is
under tenancy, both the property
owner and the tenant should acknowl-
edge the non-Federal sponsor’s signed
CA.
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(c) Maintain and operate clause. This
item is intended to protect the invest-
ment of government resources and pro-
vide proper stewardship of resources
entrusted to the Corps. This clause
must include: “It is understood that
the foregoing maintenance and oper-
ation requirement extends to inter-
related features of all protective work
under the control of (insert name of
sponsor, and owner if appropriate).”

(d) Removal of temporary works. Liocal
interests are responsible for the re-
moval of all temporary works con-
structed by the Corps, which are un-
suitable for upgrade to permanent
structures. Structures may be deemed
unsuitable due to inherent health, ac-
cess, or safety problems that could re-
sult from their location. The wording
of this clause must not preclude the
use of other Federal assistance pro-
grams to fund removal.

(e) Request for retention of temporary
flood control works. Local interests may
ask to retain a temporary structure for
protection from future floods. This will
not be approved by the Corps unless
the works are upgraded to meet all
Corps criteria for permanent projects.
Public Law 84-99 funds will not be used
to upgrade the structure. An upgraded
project must comply with permitting,
environmental, and other regulatory
and legal requirements. Unless up-
graded, such projects are not eligible
for rehabilitation, and must be re-
moved in accordance with paragraph
(d) of this section. Unless upgraded,
temporary projects which are not re-
moved by the local sponsor will cause
all projects with the same sponsor to
lose eligibility for Public Law 84-99 as-
sistance. Local interests must initiate
action to upgrade or remove the tem-
porary works within 30 days after the
flood threat has passed.

(f) Cost sharing. (1) The Federal Gov-
ernment may assume up to 80 percent
of the eligible construction costs for
rehabilitation of non-Federal flood
control projects, and up to 100 percent
of the eligible construction costs for
rehabilitation of Federal flood control
projects. The Federal Government may
assume up to 100 percent of the eligible
construction costs for rehabilitation of
HSPP’s. Sponsors will provide their
share of costs as provided for in §203.84.
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The sponsor’s share is in addition to
providing costs for LERRD’s, and any
costs for correction of any deferred/de-
ficient maintenance. The Corps will de-
termine the dollar value of any in-kind
services provided by the local sponsor.

(2) For those unusual occasions
where permanent construction (vice
the temporary standard) for Advance
Measures projects is employed, the
local sponsor will normally be required
to provide 25 percent of the project
cost, in addition to LERRD’s.

§203.83 Additional requirements.

(a) Maintenance deficiencies. Rehabili-
tation, Emergency Water, Post Flood
Response, and Advance Measures au-
thorities may not be used to correct
deferred or deficient maintenance.
Such correction must be accomplished
by, or at the expense of, local interests.
This may include restoring normal
levee or dune height after subsidence,
replacement of deteriorated compo-
nents such as outlet structures and
pipes, removal of debris, and new con-
struction items such as protection
against erosion. This restriction on use
of these authorities does not preclude
furnishing flood fight assistance during
an emergency.

(b) Areas of minor damage, flood control
works. Separable areas with minor
damage will be included in the mainte-
nance program of local interests.

(c) Minor completion items. Local in-
terests should be responsible for minor
completion items, such as dressing
fills, placing sod, or seeding completed
work.

(d) Adequacy of requirements of local
cooperation. In determining the ade-
quacy of the pledge of local coopera-
tion, district/division commanders
must consider the local sponsor’s per-
formance capability, taking into ac-
count any shortcomings in meeting
prior commitments. Local sponsors
should make provisions to establish
and provide resources for a ‘‘Contin-
gency Fund” to meet future mainte-
nance requirements if apparent inad-
equacies of protective works indicate
maintenance costs will be unusually
high. Local sponsors should make pro-
visions to establish and provide re-
sources for a ‘‘Capital Improvement
Fund” to meet future costs of capital
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improvement projects such as replace-
ment of culverts in levees, pump sta-
tion equipment, etc.

(e) Eligibility under other Federal pro-
grams. The Cooperation Agreement
must be worded to allow local interests
to accept funding from other Federal
programs for meeting the local respon-
sibility. For example, removal of tem-
porary works will be without cost
under Corps Public Law 84-99 assist-
ance, but will not be ‘‘at no cost to the
United States.” Use of another Federal
agency’s funds is contingent upon that
agency providing the Corps written as-
surance that such usage does not vio-
late any existing laws or rules con-
cerning the usage or expenditure of
such funds.

§203.84 Forms of local participation—
cost sharing.

In addition to the standard require-
ments of local cooperation and accord-
ing to the circumstances, local partici-
pation in project work may be in the
form of: contributed funds; the fur-
nishing of materials, equipment, or
services; and/or accomplishment of
work either concurrently or within a
specified reasonable period of time.
The final terms agreed upon will be set
forth in writing and made a part of the
CA before commencement of work.

(a) Contributed funds. Contributed
funds may be accepted, or refunded,
without further reference or approval
by the Chief of Engineers. The required
certificate of the district commander
will cite 33 U.S.C. 701h as the pertinent
authority.

(b) Obligation of contributed funds. Per
OMB Circular A-34, all contributed
funds must be received in cash and de-
posited with the Treasury before any
obligations can be made against such
funds. Public Law 84-99 assistance for
well construction is exempted from
this requirement because financing is
specifically authorized. However, the
CA for such well construction assist-
ance (see subpart G of this part) must
be signed in advance of any obliga-
tions. To reduce administrative prob-
lems, CA terms for well construction
should be for no longer a period than
that which will allow for payments
within the means of the applicant.
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Public Law 84-99 limits the term to a
maximum of 30 years.

(c) Provision of work or services in
kind. To the extent practicable, local
interests should be allowed to mini-
mize the amount of contributed funds
by providing equivalent work or serv-
ices in kind. Such services do not in-
clude LERRD’s.

§203.85 Rehabilitation
flood control projects.

Some sponsors of Federal flood con-
trol projects are not required to fur-
nish written assurances of local co-
operation, when such assurances al-
ready exist from the PCA of the origi-
nal construction of the project. In lieu
of a new PCA, the Corps will notify the
sponsor, in writing, of the sponsor’s
standing requirements. These require-
ments include such items as LERRD’s,
costs attributable to deficient or de-
ferred maintenance, removal of tem-
porary works, cost-sharing require-
ments, and any other requirements
contained in §203.82. The project spon-
sor must acknowledge its responsibil-
ities prior to the provision of Rehabili-
tation Assistance. If the existing PCA
does not adequately address respon-
sibilities, then a CA will be required.

of Federal

§203.86 Transfer of completed work to
local interests.

Responsibility for operation and
maintenance of a project for which
emergency work under Public Law 84—
99 is undertaken will always remain
with the non-Federal sponsor through-
out the process, and thereafter. The
Corps will notify the non-Federal spon-
sor by letter when repair/rehabilita-
tion/work efforts are completed. De-
tailed instructions, and suggestions
relative to proper maintenance and op-
eration, may be furnished as an enclo-
sure to this letter. The letter will re-
mind the local interests that they are
responsible for satisfactory mainte-
nance of the flood control works in ac-
cordance with the terms of the PCA or
CA. In appropriate cases for Federal
projects, refer to the ‘“‘Flood Control
Regulation for Maintenance and Oper-
ation of Flood Control Works: (33 CFR
208)” or the project’s Operation and
Maintenance Manual. Reporting re-
quirements placed on the non-Federal
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sponsor will vary according to organi-
zation and other circumstances.

PART 207—NAVIGATION
REGULATIONS

Sec.

207.9 Mystic River, Mass.; dam of Common-
wealth of Massachusetts, Metropolitan
District Commission.

207.10 Charles River, Mass.; dam of Charles
River Basin Commission.

207.20 Cape Cod Canal, Mass.; use, adminis-
tration, and navigation.

207.50 Hudson River Lock at Troy, N.Y.;
navigation.
207.60 Federal Dam, Hudson River, Troy,

N.Y.; pool level.

207.100 Inland waterway from Delaware
River to Chesapeake Bay, Del. and Md.
(Chesapeake and Delaware Canal); use,
administration, and navigation.

207.160 All waterways tributary to the At-
lantic Ocean south of Chesapeake Bay
and all waterways tributary to the Gulf
of Mexico east and south of St. Marks,
Fla.; use, administration, and naviga-
tion.

207.169 Oklawaha River, navigation Ilock
and dam at Moss Bluff, Fla.; use, admin-
istration and navigation.

207.170 Federal Dam, Oklawaha River, Moss
Bluff, Fla.; pool level.

207.170a Eugene J. Burrell Navigation Lock
in Haines Creek near Lisbon, Florida;
use, administration, and navigation.

207.170b Apopka-Beauclair Navigation Lock
in Apopka-Beauclair Canal in Lake
County, Fla.; use, administration, and
navigation.

207.170c Kissimmee River, navigation locks
between Lake Tohopekaliga and Lake
Okeechobee, Fla.; use, administration,
and navigation.

207.170d Taylor Creek, navigation lock (S-
193) across the entrance to Taylor Creek
at Lake Okeechobee, Okeechobee, Fla.;
use, administration, and navigation.

207.175a Carlson’s Landing Dam navigation
lock, Withlacoochee River, Fla.; use, ad-
ministration, and navigation.

207.180 All waterways tributary to the Gulf
of Mexico (except the Mississippi River,
its tributaries, South and Southwest
Passes and the Atchafalaya River) from
St. Marks, Fla., to the Rio Grande; use,
administration, and navigation.

207.185 Taylors Bayou, Tex., Beaumont
Navigation District Lock; use, adminis-
tration and navigation.

207.187 Gulf Intracoastal Waterway, Tex.;
special floodgate, lock and navigation
regulations.

207.200 Mississippi River below mouth of
Ohio River, including South and South-
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west Passes;
navigation.

207.249 Ouachita and Black Rivers, Ark. and
La., Mile 0.0 to Mile 338.0 (Camden, Ark.)
above the mouth of the Black River; the
Red River, La., Mile 6.7 (Junction of Red,
Atchafalaya and Old Rivers) to Mile 276.0
(Shreveport, La.); use, administration,
and navigation.

207.260 Yazoo Diversion Canal, Vicksburg,
Miss., from its mouth at Kleinston Land-
ing to Fisher Street; navigation.

207.270 Tallahatchie River, Miss., between
Batesville and the mouth; logging.

207.275 McClellan-Kerr Arkansas River navi-
gation system: use, administration, and
navigation.

207.300 Ohio River, Mississippi River above
Cairo, Ill., and their tributaries; use, ad-
ministration, and navigation.

207.306 Missouri River; administration and
navigation.

207.310 Mississippi River at Keokuk, Iowa;
operation of power dam by Mississippi
River Power Co.

207.320 Mississippi River, Twin City Locks
and Dam, St. Paul and Minneapolis,
Minn.; pool level.

207.330 Mississippi River between
Winnibigoshish and Pokegama dams,
Leech River between outlet of Leech
Lake and Mississippi River, and
Pokegama reservoir; logging.

207.340 Reservoirs at headwaters of the Mis-
sissippi River; use and administration.

207.350 St. Croix River, Wis. and Minn.

207.360 Rainy River, Minn.; logging regula-
tions for portions of river within juris-
diction of the United States.

207.370 Big Fork River, Minn.; logging.

207.380 Red Lake River, Minn.; logging regu-
lations for portion of river above Thief
River Falls.

207.390 [Reserved]

207.420 Chicago River, Ill.; Sanitary District
controlling works, and the use, adminis-
tration, and navigation of the lock at the
mouth of river, Chicago Harbor.

207.425 Calumet River, Ill.; Thomas J.
O’Brien Lock and Controlling Works and
the use, administration and navigation
of the lock.

207.440 St. Marys Falls Canal and Locks,
Mich.; use, administration, and naviga-
tion.

207.441 St. Marys Falls Canal and Locks,
Mich.; security.

207.460 Fox River, Wis.

207.470 Sturgeon Bay and Lake Michigan
Ship Canal, Wis.; use and navigation.
207.476 The Inland Route—lock in Crooked
River, Alanson, Mich.; use, administra-

tion, and navigation.

207.480 Lake Huron, Mich.; Harbor of refuge,
Harbor Beach; use and navigation.

207.560 Sandusky Harbor, Ohio; use, admin-
istration, and navigation.

use, administration, and
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207.565 Vermilion Harbor, Ohio; use, admin-
istration, and navigation.

207.570 Harbors of Huron, Lorain, Cleveland,
Fairport, Ashtabula, Conneaut, Ohio;
use, administration, and navigation.

207.580 Buffalo Harbor, N.Y.; use, adminis-
tration, and navigation.

207.590 Black Rock Canal and Lock at Buf-
falo, N.Y.; use, administration and navi-
gation.

207.600 Rochester (Charlotte) Harbor, N.Y.;
use, administration, and navigation.
207.610 St. Lawrence River, Cape Vincent
Harbor, N.Y.; use, administration, and
navigation of the harbor and U.S. break-

water.

207.640 Sacramento Deep Water Ship Chan-
nel Barge Lock and Approach Canals;
use, administration, and navigation.

207.680 Willamette River, Oreg.; use, admin-
istration, and navigation of canal and
locks at Willamette Falls, Oreg.

207.718 Navigation locks and approach chan-
nels, Columbia and Snake Rivers, Oreg.
and Wash.

207.750 Puget Sound Area, Wash.

207.800 Collection of navigation statistics.

AUTHORITY: 40 Stat. 266 (33 U.S.C. 1).

§207.9 Mystic River, Mass.; dam of
Commonwealth of Massachusetts,
Metropolitan District Commission.

(a) Definition and authority of super-
intendent. The term superintendent as
used in the regulations in this section
shall mean himself and/or his personnel
then on duty at the dam. The posi-
tioning and movements of all
watercraft of every description while in
the locks or within 100 yards of the
locks or dam shall be subject to the di-
rection of the superintendent whose or-
ders must be obeyed. This order does
not relieve the master of the responsi-
bility for the safety of his vessel.

(b) Description of locks. There are
three (3) locks to be used for the pas-
sage of vessels; one large lock 325 feet
long, 45 feet wide, shall be used for ves-
sels with draft up to seventeen (17)
feet; two small locks each 120 feet long
and 22 feet wide shall be used for boats
up to six (6) feet draft.

(c) Maximum draft. Vessels drawing
within six (6) inches of depth over the
sills shall not be permitted lockage ex-
cept under special permission of the su-
perintendent. Every vessel using the
locks and drawing more than ten (10)
feet shall be accurately and distinctly
marked at bow and stern showing the
exact draft of water at such portions of
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the vessel. Gages set into the walls or
the locks, both upstream and down-
stream of each gate, indicate the depth
in feet of water over the sill of the
gate.

(d) Vessels denied lockage. The super-
intendent may deny passage through
the locks to any craft with sharp,
rough projecting corners, overhanging
equipment or cargo, or any craft or two
that is in sinking condition or in any
way unseaworthy or insufficiently
manned and equipped, or any craft fail-
ing to comply with the regulations in
this section or with any orders given in
pursuance thereof.

(e) Protection of lock gates. (1) In no
case shall boats be permitted to enter
or leave any of the locks until directed
to do so by the superintendent. Boats
shall not be permitted to enter or start
to leave until the lock gates are at rest
within the gate recesses. All persons,
whether in charge of vessels or not, are
prohibited from willfully or carelessly
damaging the locks or any of the ap-
purtenances or the grounds adjacent
thereto, and from throwing or allowing
any material of any kind to fall from
the barge, scow or other vessel into the
locks.

(2) No person shall permit or suffer
any vessel, scow, raft, or float to come
in contract with any gate or any of the
locks of the Amelia Earhart Dam.

(f) Damage to walls. The sides of all
craft passing through the locks must
be free from projection of any Kkind
which might injure the lock walls. All
craft must be provided with suitable
fenders. One or more men as the super-
intendent may direct shall be kept at
the head of every tow until it has
cleared the lock and guide walls, and
shall protect the walls by use of the
fenders.

(g) Unnecessary delay at locks. No per-
son shall cause or permit any craft of
which he is in charge to remain in the
locks or their approaches for a longer
period of time than is necessary for the
passage of the locks unless he is espe-
cially permitted to do so by the super-
intendent, and if such craft is, in the
opinion of such superintendent, in a po-
sition to obstruct navigation, it shall
be removed at once as requested or di-
rected by the superintendent.
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(h) Procedure at locks. The locks shall
be operated promptly for the passage of
all craft upon signal, excepting only in
such cases as are specifically provided
for in the regulations in this section.
All registered merchant vessels shall
pass through the locks in the order di-
rected by the superintendent. Other
craft shall be allowed to pass through
the locks at the discretion of the super-
intendent.

(i) Navigation of the locks. (1) All
barges navigating the locks whether
approaching or leaving the locks are
required to be assisted by one or more
tugs of sufficient power to insure full
control at all times. All craft ap-
proaching the locks while any other
vessel going in the opposite direction is
in or about to enter shall be stopped
where they will not obstruct the free
passage of such other vessel.

(2) All vessels over 100 gross tons in-
cluding those which are accompanied
by towboats must attach not less than
two good and sufficient lines, cables, or
hawsers to the bollards or other fix-
tures provided for the purpose to check
the speed of the vessel and to stop it as
soon as it has gone far enough to per-
mit the lock gate behind it to be
closed. Each line, cable, or hawser shall
be attended on board while passing into
the lock by one or more of the vessel’s
crew. Where vessels are so long that in
order to get them wholly within the
locks it is necessary to go within 100
feet of the lock gate ahead, the speed of
the vessel must be slow and the vessel
must be fully under control at all
times by the lines, cables or hawsers.
All towboats and vessels less than 100
gross tons may enter the locks without
having lines out subject to the discre-
tion of the superintendent. The master
or person in charge of a vessel shall ar-
range to have any line, cable, or haw-
ser handed or thrown from the lock
walls by the superintendent, or his as-
sistants, made fast on the vessel as re-
quested or directed, so that in cases of
emergency such line, cable, or hawser
may also be used to check the speed of
and stop the vessel.

(3) Operators of vessels less than 200
gross tons may use the floating moor-
ings in the large lock to fasten lines or
hawsers, but they shall not be used to
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check the way on any vessel greater
than 30 gross tons.

(4) Vessels less than 30 gross tons
may fasten lines to the floating moor-
ings in the large or small locks. All
persons shall keep off the floating
moorings at all times.

(6) No line shall be attached to any-
thing on or a part of the dam except
the fixtures provided for this purpose.

(6) Equipment of each craft shall in-
clude a sufficient bow line and stern
line.

(j) Mooring. When a craft is in posi-
tion in the lock, it shall be securely
fastened in a manner satisfactory to
the superintendent to prevent the craft
moving about while the lock is being
filled or emptied, and the lines, cables,
or hawsers used for this purpose shall
be attended as far as is necessary or re-
quired while the filling or empting is in
progress.

(k) [Reserved]

(1) Signals. (1) All craft desiring lock-
age shall, on approaching the locks,
signal by two long and two short blasts
of a whistle or other sound device. Two
long blasts from the lock in reply will
indicate a delayed opening and direct
the craft not to enter the lock.

(2) Lights are located at each end of
each lock and will normally show red.
No vessel shall come within 100 feet of
the outside of any gate when the signal
is red except when so directed by the
superintendent.

(3) Fireboats and craft owned by the
U.S. Government shall be given prompt
and preferential lockage when they
sound four long blasts.

(4) No vessel shall move into or out of
any lock until the controlling signal is
green. A green light in addition to
audio loud speakers, operated by the
superintendent or his assistants, will
direct craft through the locks.

(5) It shall be the duty of every mas-
ter or person in charge of any vessel to
ascertain by personal observation that
the lock gate is fully open before pro-
ceeding.

(m) Operating machinery. Lock em-
ployees only shall be permitted to op-
erate the lock gates, signals or other
appliances. No person shall deface or
injure any part of the Amelia Earhart
Dam, or any pier, wall or other struc-
ture or any mechanism connected
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therewith; nor shall any person, with-
out the consent of the superintendent,
make fast to the dam, guard, guide
wall, pier, or any appurtenance thereof
any vessel, scow, raft, or float.

(n) Vessel to carry regulations. A copy
of the regulations in this section shall
be kept at all times on board each ves-
sel regularly engaged in navigating the
locks. Copies may be obtained without
charge from the superintendent; the
Commonwealth of Massachusetts,
M.D.C. Parks Division, Boston, Mass.;
New England Division, Corps of Engi-
neers, Division Engineer, Waltham,
Mass.

[32 FR 8716, June 17, 1967, as amended at 56
FR 13764, Apr. 4, 1991]

§207.10 Charles River, Mass.; dam of
Charles River Basin Commission.

(a) The movements of all vessels or
boats in and near the lock shall be
under the direction of the super-
intendent in charge of these structures
and his assistants, whose orders and
signals shall be obeyed.

(b) Every vessel using the lock and
drawing more than 10 feet shall be ac-
curately and distinctly marked at the
bow and stern, showing the exact draft
of water at such portions of the vessel.

(c) All steam vessels desiring to pass
through the lock shall signal for the
same by two long and two short blasts
of the whistle.

(d)(1) All vessels passing through the
lock shall have their outboard spars, if
any, rigged in, and booms amidships,
and secured. All standing and running
rigging must be triced in to keep it
from blowing out and fouling the draw-
bridge. Every vessel of 200 tons and
under shall be provided with at least
two, and every vessel of more than 200
tons shall be provided with at least
four good and sufficient lines, cables,
or hawsers. Anchors shall either be
stowed or shall hang from hawse pipes,
hauled up close, clear of the water if
possible. Vessels with anchors under
foot or hanging from catheads will not
be permitted to enter the lock.

(2) All vessels must be sufficiently
manned and must have a sufficient
number of round and fore-and-aft fend-
ers to protect the lock from injury. All
heavy rope fenders must be securely
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lashed to prevent their falling into the
lock and interfering with the gates.

(e) All vessels approaching the lock
while any other vessel going in the op-
posite direction is in or about to enter
it shall be stopped where they will not
obstruct the free passage of such other
vessel.

(f) It shall be the duty of every mas-
ter or person in charge of any vessel
upon approaching the lock from the up-
stream end to ascertain by personal ob-
servation whether or not the upper
lock gate is open, and a vessel shall not
be permitted to come within 100 feet of
the upper lock gate until the gate has
been wholly withdrawn into its recess.

(g) All towboats, whether towing or
not, and other steam vessels of less
than 100 tons gross may enter the lock
under their own power and without
having lines out, but all other vessels,
including those which are accompanied
by towboats, must attach not less than
two good and sufficient lines, cables, or
hawsers to the bollards or other fix-
tures provided for the purpose to check
the speed of the vessel and to stop it as
soon as it has gone far enough to per-
mit the lock gate behind it to be
closed, and each line, cable, or hawser
shall be attended on board while pass-
ing into the lock by one or more of the
vessel’s crew. Where vessels are so long
that in order to get them wholly with-
in the lock it is necessary to approach
within 150 feet of the lock gate ahead,
the speed of the vessel must be slow
and fully under control by the lines,
cables, or hawsers. Steam vessels of
more than 100 tons gross, not including
towboats, will not be permitted to turn
their propellers on entering the lock
after the bow of the vessel has entered,
but will be drawn in by means of cap-
stans on the lock walls or otherwise,
and their speed must be checked and
the vessel stopped by lines, cables, or
hawsers as in other cases. All steam
vessels may leave the lock under their
own power. The master or person in
charge of a vessel shall arrange to have
any line, cable, or hawser handed or
thrown from the lock walls by the su-
perintendent or his assistants, made
fast on the vessel as requested or di-
rected, so that in cases of emergency
such line, cable, or hawser may also be
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used to check the speed of and stop the
vessel.

(h) When a vessel is in position in the
lock it shall be securely fastened in a
manner satisfactory to the super-
intendent, or his assistant in charge of
the lock at the time, to prevent the
vessel from moving about while the
lock is being filled or emptied, and the
lines, cables, and hawsers used for this
purpose shall be attended as far as is
necessary or required while the filling
or emptying is in progress.

(i) No vessel which has iron or irons
projecting from it or lumber or other
cargo projecting over its sides shall
enter the lock, except at such time and
with such precautions to prevent dam-
age to the lock or its appurtenances as
the superintendent, or the assistant in
charge of the lock at the time, may re-
quire.

(j) All persons, whether in charge of
vessels or not, are prohibited from will-
fully or carelessly damaging the lock,
any of its appurtenances or the
grounds adjacent thereto, and from
throwing any material of any kind into
the lock. No line shall be attached to
anything except the bollards and other
fixtures provided for the purpose.

(k) Upon each passage through the
lock, the master or clerk of a vessel
shall make a statement of the kind and
tonnage of the freight carried.

(1) No person shall cause or permit
any vessel or boat of which he is in
charge to remain in the lock or its ap-
proaches for a longer time than is nec-
essary for the passage of the lock, un-
less he is especially permitted to do so
by the superintendent or the assistant
in charge of the lock at the time, and
if such vessel or boat is, in the opinion
of such superintendent or assistant, in
a position to obstruct navigation it
shall be removed at once as requested
or directed by such superintendent or
assistant.

(m) All registered merchant vessels
shall pass through the lock in the order
directed by the superintendent or the
assistant in charge of the lock at the
time. Unregistered craft will not be al-
lowed to pass through the lock sepa-
rately unless especially permitted by
such superintendent or assistant.

(n) The lock shall be operated
promptly for the passage of all vessels
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upon signal excepting only in such
cases as are specifically provided for in
this section.

[Regs., May 6, 1909]

§207.20 Cape Cod Canal, Mass.; use,
administration, and navigation.

(a) Limit of Canal. The canal, includ-
ing approaches, extends from the Canal
Station Minus 100 in Cape Cod Bay, ap-
proximately one and six-tenths (1.6)
statute miles seaward of the Canal
Breakwater Light, through dredged
channels and land cuts to Cleveland
Ledge Light in Buzzards Bay approxi-
mately four (4) statute miles southwest
of Wings Neck.

(b) Supervision. (1) The movement of
ships, boats and craft of every descrip-
tion through the canal and the oper-
ation and maintenance of the water-
way and all property of the United
States pertaining thereto shall be
under the supervision of the Division
Engineer, U.S. Army Engineer Divi-
sion, New England, Corps of Engineers,
Waltham, Massachusetts, or the au-
thorized representative of the division
engineer, the Engineer-In-Charge of the
Cape Cod Canal. The division engineer
or the Engineer-In-Charge from time to
time will prescribe rules governing the
dimensions of vessels which may tran-
sit the waterway, and other special
conditions and requirements which will
govern the movement of vessels using
the waterway.

(2) The Engineer-In-Charge, through
the marine traffic controller on duty,
will enforce these regulations and mon-
itor traffic through the canal. The ma-
rine traffic controller on duty is the in-
dividual responsible for interpretation
of these regulations with respect to
vessels transiting the canal. Vessels
transiting the canal must obey the or-
ders of the marine traffic controller.

(3) The government has tugs sta-
tioned at the West Boat Basin for
emergency use on an on-call basis. A
patrol vessel is manned and oper-
ational 24-hours a day.

(c) Communications. There is a marine
traffic controller on duty 24 hours a
day, seven days a week, in the traffic
control center located at the Canal Ad-
ministrative Office. The primary meth-
od of communications between the
canal and vessels transiting will be by
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VHF-FM Marine radio. The traffic con-
troller can also be contacted by tele-
phone.

(1) For radio communications, call
the traffic controller on channel 16 to
establish contact. The transmissions
will then be switched to channel 12 or
14 as the working channel to pass infor-
mation. Channel 13 is also available at
the canal office; however, the use of
channel 13 should be limited to emer-
gency situations or whenever vessels
do not have one of the other channels.
All four channels are monitored con-
tinuously by the traffic controller.
Radio discipline will be adhered to in
accordance with FCC rules and regula-
tions.

(2) For telephone communications
with the traffic controller, call (617)
759-4431.

(3) Vessels shall maintain a radio
guard on Marine VHF-FM channel 13
during the entire passage through the
canal.

(4) All radio communications in the
vicinity of the canal are tape recorded
for future reference.

(d) Vessels allowed passage. The canal
is open for passage to all adequately
powered vessels properly equipped and
seaworthy, of sizes consistent with safe
navigation as governed by the control-
ling depths and widths of the channel
and the vertical and horizontal clear-
ances of the bridges over the waterway.
The granting of permission for any ves-
sel to proceed through the waterway
shall not relieve the owners, agents
and operators of full responsibility for
its safe passage. No vessel having a
greater draft forward than aft will be
allowed to transit the canal. Craft of
low power and wind driven are required
to have and use auxiliary power during
passage throughout the canal as de-
fined in paragraph (a) of this section.
Low powered vessels will be required to
await slack water or favorable current
for canal transit.

(e) Tows. (1) Tows shall be made-up
outside the canal entrances. All vessels
engaged in towing other vessels not
equipped with a rudder shall use two
lines or a bridle and one tow line. If the
vessel in tow is equipped with a rudder
or a ship shaped bow, one tow line may
be used. All tow lines of hawsers must
be hauled as short as practicable for
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safe handling of the tows. No towboat
will be allowed to enter the waterway
with more than two barges in tow un-
less prior approval is granted by the
Engineer-In-Charge; requests must be
submitted 12 hours in advance of the
passage.

(2) The maximum length of pontoon
rafts using the canal will be limited to
600 feet, and the maximum width to 100
feet. Pontoon rafts exceeding 200 feet
in length will be required to have an
additional tug on the stern to insure
that the tow is kept in line. The tugs
used must have sufficient power to
handle the raft safely.

(3) Dead ships are required to transit
the canal during daylight hours and
must be provided with the number of
tugs sufficient to afford safe passage
through the canal. (A dead ship will
not be allowed to enter the canal un-
less prior approval is granted by the
Engineer-In-Charge; requests must be
submitted 12 hours in advance of the
passage).

(f) Dangerous cargoes. The master or
pilot of any vessel or tow carrying dan-
gerous cargoes must notify the Marine
Traffic Controller prior to entering the
canal. Dangerous cargoes are defined as
those items listed in 33 CFR 126.10
when carried in bulk (i.e., quantities
exceeding 110 U.S. gallons in one tank)
plus Class A explosives (commercial or
military) as listed in 49 CFR 173.53
(commercial) and 46 CFR 146.29-100
(military), liquified natural gas and
liquified petroleum gas. Transpor-
tation of dangerous cargoes through
the canal shall be in strict accordance
with existing regulations prescribed by
law. In addition, vessels carrying dan-
gerous cargoes shall comply with the
following requirements.

(1) They must have sufficient horse-
power to overcome tidal currents or
they will be required to wait for favor-
able current conditions.

(2) Transits will be during daylight
hours.

(3) No transit will be permitted when
visibility conditions are unstable or
less than 2 miles at the approaches and
throughout the entire length of the
canal.

(4) Transits must await a clear canal
for passage.
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(g) Obtaining clearance. (1) Vessels
under 65 feet in length may enter the
canal without obtaining clearance. All
craft are required to make a complete
passage through the canal except ex-
cursion craft which may operate and
change direction within the canal in
accordance with procedures coordi-
nated with the marine traffic con-
troller on duty. When the railroad
bridge span is in the closed (down) posi-
tion, all vessels are directed not to pro-
ceed beyond the points designated by
stop signs posted east and west of the
railroad bridge. Vessels proceeding
with a fair tide (with the current)
should turn and stem the current at
the designated stop points until the
railroad bridge is in the raised (open)
position.

(2) Vessels 65 feet in length and over
shall not enter the canal until clear-
ance has been obtained from the ma-
rine traffic controller by radio. See
paragraph (c) ‘‘Communications” for
procedures. If a vessel, granted prior
clearance, is delayed or stops at the
mooring basins, state pier, or the Sand-
wich bulkhead, a second clearance
must be obtained prior to continuing
passage through the canal.

(38) Vessels will be given clearance in
the order of arrival, except when condi-
tions warrant one-way traffic, or for
any reason an order of priority is nec-
essary, clearance will be granted in the
following order.

(i) First—To vessels owned or oper-
ated by the United States, including

contractors’ equipment employed on
canal maintenance or improvement
work.

(ii) Second—To passenger vessels.

(iii) Third—To tankers and barges
docking and undocking at the Canal
Electric Terminal.

(iv) Fourth—To merchant vessels,
towboats, commercial fishing vessels,
pleasure boats and miscellaneous craft.

(4) Procedures in adverse weather:
Vessels carrying flammable or combus-
tible cargoes as defined in 46 CFR 30.25
will be restricted from passage through
the canal when visibility is less than %
mile. Other vessels may transit the
canal in thick weather by use of radar
with the understanding that the U.S.
Government will assume no responsi-
bility: And provided, That clearance has
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been obtained from the marine traffic
controller.

(h) Traffic lights. There are three sets
of traffic lights showing red, green, and
yellow that are operated on a contin-
uous basis at the canal. The traffic
lights apply to all vessels 65 feet in
length and over. The traffic lights are
a secondary system that is operated in
support of the radio communications
system. The traffic lights are located
at the easterly canal entrance, Sand-
wich, and at the westerly entrance to
Hog Island Channel at Wings Neck. A
third traffic light is located at the
Canal Electric Terminal basin on the
south side of the canal in Sandwich,
and applies only to vessels arriving and
departing that terminal.

(1) Westbound traffic. When the green
light is on at the eastern (Cape Cod
Bay) entrance, vessels may proceed
westward through the canal. When the
red light is on, any type of vessel 65
feet in length and over must stop clear
of the Cape Cod Bay entrance channel.
When the yellow light is on, vessels 65
feet in length and over and drawing
less than 25 feet may proceed as far as
the East Mooring Basin where they
must stop. Prior to continuing passage
through the canal, clearance must be
obtained from the marine traffic con-
troller.

(2) Eastbound traffic. When the green
light is on at Wings Neck, vessels may
proceed eastward through the canal.
When the red light is on, vessels 65 feet
and over in length and drawing less
than 25 feet must keep southerly of
Hog Island Channel Entrance Buoys
Nos. 1 and 2 and utilize the general an-
chorage areas adjacent to the improved
channel. Vessel traffic drawing 25 feet
and over are directed not to enter the
canal channel at the Cleveland Ledge
Light entrance and shall lay to or an-
chor in the vicinity of Buzzards Bay
Buoy No. 11 (FLW & Bell) until clear-
ance is granted by the canal marine
traffic controller or a green traffic
light at Wings Neck is displayed. When
the yellow light is on, vessels may pro-
ceed through Hog Island Channel as far
as the West Mooring Basin where they
must stop. Prior to continuing passage
through the canal, clearance must be
obtained from the marine traffic con-
troller.
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(i) Railroad Bridge Signals. The fol-
lowing signals at the Buzzards Bay
Railroad Bridge will be given strict at-
tention.

(1) The vertical lift span on the rail-
road bridge is normally kept in the
raised (open) position except when it is
lowered for the passage of trains, or for
maintenance purposes. Immediately
preceding the lowering of the span, the
operator will sound two long blasts of
an air horn. Immediately preceding the
raising of the span, the operator will
sound one long blast of an air horn.
When a vessel or craft of any type is
approaching the bridge with the span
in the down (closed) position and the
span cannot be raised immediately, the
operator of the bridge will so indicate
by sounding danger signals of four
short blasts in quick succession.

(2) When the lift span is in the down
(closed) position in foggy weather or
when visibility is obscured by vapor,
there will be four short blasts sounded
from the bridge every two minutes.

(j) Speed. All vessels are directed to
pass mooring and boat basin facilities,
the state pier, and all floating plant
engaged in maintenance operations of
the waterway at a minimum speed con-
sistent with safe navigation. In order
to coordinate scheduled rail traffic
with the passage of vessels, to mini-
mize erosion of the canal banks and
dikes from excessive wave wash and
suction, and for the safety of vessels
using the canal, the following speed
regulations must be observed by ves-
sels of all types, including pleasure
craft. The minimum running time for
the land cut between the East Mooring
Basin (Station 35) and the Administra-
tion Office in Buzzards Bay (Station
388) is prescribed as follows:

Head Tide—60 Minutes
Fair Tide—30 Minutes
Slack Tide—45 Minutes

The minimun running time between
the Administration Office (Station 388)
and Hog Island Channel westerly en-
trance Buoy No. 1 (Station 661) is pre-
scribed as follows:

Head Tide—46 Minutes
Fair Tide—23 Minutes
Slack Tide—35 Minutes

The running time at slack water will
apply to any vessel which enters that

33

§207.20

portion of the canal between stations
35 and 661, within the period of one-half
hour before or after the predicted time
of slack water as given in the National
Ocean Survey publication ‘‘Current Ta-
bles, Atlantic Coast, North America.”
The minimum running time during a
head tide or a fair tide shall apply to
any vessel which enters that portion of
the canal between Station 35 and 661 at
any time other than designated above
for time requirements at slack tide.
Vessels of any kind unable to make a
through transit of the land cut portion
of the canal against a head current of
6.0 knots within a maximum time limit
of 2 hours 30 minutes shall be required
to obtain the assistance of a helper tug
at the vessel owner’s expense or await
favorable tide conditions prior to re-
ceiving clearance from the marine traf-
fic controller. In the event vessels
within the confines of the canal fail to
perform and are unable to make suffi-
cient headway against the currents,
the marine traffic controller may acti-
vate a helper tug in accordance with
paragraph (k) of this section.

(k) Management of vessels. (1) Vessels
within the limits of the canal shall
comply with applicable navigation
rules.

(2) Vessels within the limits of the
canal shall comply with the applicable
requirements for the use of pilots es-
tablished by the Coast Guard, includ-
ing but not limited to those contained
in 46 CFR 157.20-40. Vessels will not be
granted clearance to enter the canal
until the marine traffic controller has
been notified of the name of the pilot
who will be handling the vessel.

(3) The master of a vessel will be re-
sponsible for notifying the marine traf-
fic controller as soon as an emergency
situation appears to be developing.
When in the opinion of the marine traf-
fic controller an emergency exists, he/
she can require the master to accept
the assistance of a helper vessel.
Whether or not assistance is provided
by a government vessel or by a private
firm under contract to the government,
the government reserves the right to
seek compensation from the vessel
owners for all costs incurred.

(4) Right-of-Way: All vessels pro-
ceeding with the current shall have the
right-of-way over those proceeding
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against the current. All craft up to 65
feet in length shall be operated so as
not to interfere with the navigation of
vessels of greater length.

(5) Passing of vessels: The passing of
one vessel by another when proceeding
in the same direction is prohibited ex-
cept when a leading low powered ship is
unable to make sufficient headway.
However, extreme caution must be ob-
served to avoid collision, and consider-
ation must be given to the size of the
ship to be overtaken, velocity of cur-
rent and wind, and atmospheric condi-
tions. Masters of vessels involved shall
inform the marine traffic controller on
duty of developing situations to facili-
tate coordination of vessel movement.
Meeting or passing of vessels at the
easterly end of the canal between Sta-
tion Minus 40 and Station 60 will not be
permitted, except in cases of extreme
emergency, in order to allow vessels to
utilize the center line range to mini-
mize the effects of hazardous eddies
and currents. Due to bank suction and
tidal set, meeting and passing of ves-
sels at the following locations will be
avoided:

(i) Sagamore Bridge.

(ii) Bourne Bridge.

(iii) Railroad Bridge.

(iv) Mass Maritime Academy.

(6) Unnecessary delay in canal: Ves-
sels and other type crafts must not ob-
struct navigation by unnecessarily
idling at low speed when entering or
passing through the canal.

(7) Stopping in the waterway: An-
choring in the Cape Cod Canal Channel
is prohibited except in emergencies.
For the safety of canal operations it is
mandatory that the masters of all ves-
sels anchoring in or adjacent to the
canal channel (Cape Cod Bay to Cleve-
land Ledge Light) for any reason, im-
mediately notify the marine traffic
controller.

(8) Utilization of mooring and boat
basins and the Sandwich Bulkhead:
Vessels mooring or anchoring in the
mooring or boat basins at the Sand-
wich bulkhead must do so in a manner
not to obstruct or impede vessel move-
ments to and from facilities. These fa-
cilities are of limited capacity and per-
mission to occupy them for periods ex-
ceeding 24 hours must be obtained in
advance from the marine traffic con-
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troller. Mooring in the West Boat
Basin at Buzzards Bay, near the rail-
road bridge, is not permitted except in
an emergency. Fishing boats, yachts,
cabin cruisers and other craft utilizing
the East Boat Basin on the south side
of the canal at Sandwich, Massachu-
setts are not permitted to tie up at the
Corps of Engineers landing float or an-
chor in a manner to prevent canal
floating plant from having ready access
to the float. All vessels or barges left
unattended must be securely tied with
adequate lines or cables. The United
States assumes no liability for dam-
ages which may be sustained by any
craft using the bulkhead at Sandwich
or the canal mooring or boat basin fa-
cilities. Vessels shall not be left unat-
tended along the face of the govern-
ment bulkhead. A responsible person
with authority to authorize and/or ac-
complish vessel movement must re-
main onboard at all times.

(1) Grounded, wrecked or damaged ves-
sels. In the event a vessel is grounded,
or so damaged by accident as to render
it likely to become an obstruction and/
or hazard to navigation in the water-
way, the division engineer or the divi-
sion engineer’s authorized representa-
tive shall supervise and direct all oper-
ations that may be necessary to re-
move the vessel to a safe locality.

(m) [Reserved]

(n) Deposit of refuse. No o0il or other
allied liquids, ashes, or materials of
any kind shall be thrown, pumped or
swept into the canal or its approaches
from any vessel or craft using the wa-
terway, nor shall any refuse be depos-
ited on canal grounds, marine struc-
tures, or facilities.

(o) Trespass to property. Subject to
the provisions of paragraph (q) of this
section trespass upon the canal prop-
erty is prohibited.

(p) Bridges over the canal. The govern-
ment owns, operates and maintains all
bridges across the canal which include
one railroad bridge and two highway
bridges. The division engineer or his/
her authorized representative may es-
tablish rules and regulations governing
the use of these bridges.

(a) Recreational use of canal—(1) Pol-
icy. (i) It is the policy of the Secretary
of the Army acting through the Chief
of Engineers to provide the public with
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safe and healthful recreational oppor-
tunities within all water resource de-
velopment projects administered by
the Chief of Engineers, including the
canal and government lands part there-
of. Any recreational use of the canal
and those lands shall be at the users
own risk.

(ii) All water resource development
projects open for recreational use shall
be available to the public without re-
gard to sex, race, creed, color or na-
tional origin. No lessee, licensee, or
concessionaire providing a service to
the public shall discriminate against
any person or persons because of sex,
race, creed, color or national origin in
the conduct of operations under the
lease, license or concession contract.

(2) Motor vehicles. Operation of motor
vehicles, motorcycles, minibikes,
mopeds, motorbikes, snowmobiles, and
all types of off-road vehicles is prohib-
ited on government lands and service
roads except in areas specifically des-
ignated for such operation.

(3) Swimming. Swimming, skin diving,
snorkling, and scuba diving in the
canal between the east entrance in
Cape Cod Bay and the west entrance at
Cleveland Ledge Light are prohibited.
Diving operations may be authorized
by the Engineer-In-Charge in conjunc-
tion with operation and maintenance
of the canal.

(4) Camping. Overnight tenting or
camping on governmment land is pro-
hibited except in areas designated by
the division engineer. Bourne Scenic
Park and Scusset Beach State Reserva-
tion are designated camping areas. Per-
sons asleep during hours of darkness in
or out of vehicles shall be considered as
campers.

(5) Fishing. Persons may fish with rod
and line from the banks of the canal on
Federally owned property except areas
designated by the division engineer.
Fishing and lobstering by boat in the
Cape Cod Canal between the east en-
trance in Cape Cod Bay and the west
entrance at Cleveland Ledge Light are
prohibited. Fishing by boat is per-
mitted in the area west of the State
Pier in Buzzards Bay, provided that all
craft stay out of the channel defined by
U.S. Coast Guard buoys and beacons.
Fish and game laws of the United
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States and the Commonwealth of Mas-
sachusetts will be enforced.

(6) Hunting. Hunting is permitted in
accordance with game laws of the
United States and the Commonwealth
of Massachusetts.

(7) Fires. No open fires will be allowed
at any time except by special permis-
sion and then shall be continuously
overseen and in compliance with state
or town laws.

(8) Control of animals and pets. (i) No
person shall bring or have horses in
camping, picnic, swimming beaches or
developed recreation areas.

(ii) No person shall bring dogs (except
seeing eye dogs), cats, or other pets
into developed recreation areas unless
penned, caged, or on a leash no longer
than six feet or otherwise under phys-
ical restrictive controls at all time.

(9) Restrictions. (i) The division engi-
neer may establish a reasonable sched-
ule of visiting hours for all or portions
of the project area and close or restrict
the public use of all or any portion of
the project by the posting of appro-
priate signs indicating the extent and
scope of closure. All persons shall ob-
serve such posted restrictions.

(ii) The operation or use of any audio
or other noise producing device includ-
ing, but not limited to, communica-
tions media and vehicles in such a
manner as to unreasonably annoy, en-
danger persons or affect vessel traffic
through the canal is prohibited.

(10) Explosives, firearms, other weapons
and fireworks. (i) The possession of
loaded firearms, ammunition, projec-
tile firing devices, bows and arrows,
crossbows, and explosives of any kind
is prohibited unless in the possession of
a law enforcement officer or Govern-
ment employee on official duty or used
for hunting during the hunting season
as permitted under paragraph (q)(6) of
this section, or unless written permis-
sion has been received from the divi-
sion engineer.

(ii) The possession or use of fireworks
is prohibited unless written permission
has been received from the division en-
gineer.

(11) Public property. Destruction, in-
jury, defacement or removal of public
property including natural formations,
historical and archeological features
and vegetative growth is prohibited
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without written permission of the divi-
sion engineer.

(12) Abandonment of personal property.
(i) Abandonment of personal property
is prohibited. Personal property shall
not be left unattended upon the lands
or waters of the project except in ac-
cordance with this regulation. After a
period of 24 hours, abandoned or unat-
tended personal property shall be im-
pounded and stored at a storage point
designated by the division engineer.
The division engineer shall assess a
reasonable impoundment fee, which
shall be paid before the impounded
property is returned to its owners.

(ii) The division engineer shall, by
public or private sales or otherwise,
dispose of all lost, abandoned, or un-
claimed personal property that comes
into his/her custody or control. How-
ever, efforts should be made to find the
owner, the owner’s heirs or next of kin,
or legal representatives. If the owner,
heirs or next of kin, or legal represent-
ative is determined but not found, the
property may not be disposed of until
the expiration of 120 days after the
date when notice, giving the time and
place of the intended sale or other dis-
position, has been sent by certified or
registered mail to that person at last
known address. When diligent effort to
determine the owner, owner’s heirs or
next of kin, or legal representative is
unsuccessful, the property may be dis-
posed of without delay, except that if it
has a fair market value of $25 or more
the property generally may not be dis-
posed of until three months after the
date it is received at the Cape Cod
Canal Administrative Office. The net
proceeds from the sale of property shall
be placed into the Treasury of the
United States as miscellaneous re-
ceipts.

(13) Lost and found articles. All aban-
doned/lost articles shall be deposited
by the finder at the Canal Administra-
tion office or with Canal ranger. The
finder shall leave his/her name, ad-
dress, and phone number. All lost arti-
cles shall be disposed of in accordance
with procedures set forth in paragraph
(a)(12) of this section.

(14) Advertisement. Advertising by the
use of billboards, signs, markers, audio
devices or any other means whatever is
prohibited unless written permission
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has been received from the division en-
gineer.

(15) Commercial activities. The engag-
ing in or solicitation of business with-
out the written permission of the divi-
sion enginee